




 

 

Response 

Thank you for your comments.  EPA does not approve or disapprove WIPs.  EPA believes that rigorous oversight, accountability,

transparency, and measurement are important components of a successful and legitimate offset and trading program.  EPA supports

Virginia’s proposed expansion of its Nutrient Credit Exchange and the proposed additional regulatory drivers necessary to stimulate

demand for an expanded trading market.  EPA has worked closely with Virginia to ensure that if the proposed expansion of the

exchange program is delayed or unsuccessful in meeting the state’s TMDL allocations, contingency plans are in place and able to

be implemented.

 

Comment ID 0432.1.001.017

Author Name: William Neilson John Bell and 

Organization: Pennsylvania Farm Bureau

9. Federal standards for nutrient credit trading should not contradict the rules and standards already established under

state programs.

 

As EPA is aware, Pennsylvania has established a state program for trading of nutrient and sediment credits. This

program is currently in operation, and numerous transactions for trading of credits have already been made.

Pennsylvania and its stakeholders worked effectively and cooperatively in the creation of this program and the

formation of the governing rules of nutrient trading to facilitate participation by potential buyers and sellers and

encourage programs and practices for overall reduction in nutrient and sediment pollution.

 

Farm Bureau strongly believes that Pennsylvania's nutrient trading program is a legitimate and viable program that will

provide significant future opportunities for implementation of economically and environmentally effective programs

among public and private sectors in the Bay watershed. However, for this program to be successful, both buyers and

sellers of nutrient trading must have high confidence that today's governing rules for generation of tradable credits will

not be generally compromised in the future or compromised by application of "special" rules. Those who must rely on

purchase of credits to attain legal compliance will not be willing to make the significant commitment of money to

purchase credits if they fear the rules might be changed to make their credits unusable. And those who may be able to

generate credits through best management practices will not be willing to incur the significant costs necessary to

implement these practices if they fear the rules might be changed to reduce or eliminate the credits that may be

generated.

 

We have concerns from EPA's recent administrative activities and communications that Pennsylvania's nutrient trading

program will be seriously compromised under EPA's future demands of this program. We particularly are concerned

that EPA might try to unilaterally superimpose unworkable nutrient trading rules, excessive prerequisites for trading and

dismal limitations in the number of tradable credits to be generated from best management practices.

 

Where trades have already occurred and credits pursuant to trades have been legitimately generated under

Pennsylvania's current trading rules, those credits purchased and relied on by the purchaser must be given full faith and
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credit toward the purchaser's regulatory compliance, regardless of any future changes in trading rules and standards. 

 

 We are also seriously concerned with EPA's consideration to impose additional threshold requirements for attainment

of TMDL loadings by individuals, land use sectors and regions as a prerequisite for generation of tradable credits from

best management practices. These requirements would soundly discourage participation in nutrient trading to achieve

regional nutrient and sediment reductions, and will stifle proactive efforts to direct capital resources toward

environmental programs, which can be fostered through nutrient trading. 
 

Response 

Thank you for your comment.  EPA is mainly interested in developing and expanding offset trading programs in consistent with the

definitions and common elements described in the TMDL Appendix, and less so in revisiting the value of credits generated and

relied on in the past under existing programs such as Pennsylvania’s. EPA is working with the jurisdictions to ensure they will be

able to meet their TMDL allocations through a combination of regulations, market mechanisms, voluntary actions, and

enforcement.  EPA believes that rigorous oversight, accountability, transparency, and measurement are important components of a

successful and legitimate offset and trading program.  The TMDL will have achieved its purpose when the Chesapeake Bay and its

tributaries meet the applicable water quality standards.

 

Comment ID 0434.1.001.007

Author Name: Pryor Wayne

Organization: Virginia Farm Bureau Federation

--A trading program presents a sensible, cost-effective approach to achieving reductions and enables the agricultural

community to serve as a much needed relief valve for sources that cannot achieve assigned reductions. 
 

Response 

Thank you for your comment. EPA is optimistic that offset and trading programs are compatible with achieving the loadings

reductions required under the TMDL and may be an important mechanism for certain sectors.

 

Comment ID 0434.1.001.009

Author Name: Pryor Wayne

Organization: Virginia Farm Bureau Federation

II. There is an Important Role for Agriculture in the Trading Program Included in Virginia's WIP.

 

Virginia's WIP recognizes the costs and operational impacts of achieving the necessary nutrient and sediment
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reductions. Accordingly, Virginia has structured a WIP that allows flexibility in how those reductions are achieved by

including a comprehensive trading program.

 

EPA's proposed TMDL leaves no opportunity for trading or other creative, cost-effective solutions. By ratcheting down

on all sectors unilaterally, there are no relief valves to encourage collaboration in achieving the Bay restoration goals.

Due to the fact that neither EPA nor Virginia have regulatory authority over agricultural sources, the agricultural

community has traditionally served as that relief valve, offering to partner with point sources and participate in

innovative programs to make significant reductions. EPA's proposal eliminates those opportunities.

 

The agricultural community has a meaningful and important role to play in the trading process. Agricultural operations

provide a lower-cost means of achieving nutrient and sediment reductions. Through trading, a farmer would be

compensated for voluntarily reducing nutrient and sediment discharges from his/her farm. The baseline for establishing

credits for agricultural operations should be set, as Virginia proposed, based on conservation plans established at the

farm level. Farms can then determine additional voluntary projects to achieve greater reductions and generate credits.

 

The VA Farm Bureau encourages EPA to support Virginia's trading program. The trading program included in Virginia's

WIP creates a strong framework for targeted reductions that encourage trading. EPA's proposed TMDL removes much

of the incentives necessary for a successful trading program. 
 

Response 

Thank you for your comments. The Chesapeake Bay TMDL explicitly encourages the development and implementation of offset

and nutrient credit trading programs to meet the TMDL allocations.  EPA recognizes the success of Virginia’s program and

supports its proposed expansion together with the proposed regulatory drivers that are necessary to stimulate demand in nutrient

credit markets.

 

Comment ID 0435.1.001.014

Author Name: Lentz Kristen

Organization: Department of Public Works, City of Norfolk, Virginia

I. Nutrient Credit Exchange

 

The Nutrient Credit Exchange program is a creative and adaptable means of reducing the target pollutants from

entering the Bay. We are concerned with the high reliance on the availability of credits from the point source and

agriculture sectors to assist the Municipal Separate Storm Sewer System (MS4) in attaining their sector allocations. The

City may not be able to rely on the exchange of credits from an independent agency to balance storm water reduction

loading as suggested in the Draft WIP. We believe that the state has failed to provide adequate details in the Draft WIP

on how exchange program will be managed, thereby leaving the localities unable to thoroughly consider the impact of

this program. 

 

There is no assurance from the State or the EPA that nutrient credits generated beyond the boundaries of one
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permitted MS4 will account for waste load allocations (WLAs) required within a different MS4. The ability to generate

nutrient credits in a highly developed area such as Norfolk, with minimal agricultural exchange opportunities, is

extremely limited. If trading across MS4 boundaries is not explicitly allowed nor managed at the state level, the use of

nutrient credits by Norfolk for meeting its required storm water load reductions will be greatly limited.

 

Additionally, as you are aware, many municipalities in Virginia participate in regional waste water collection districts.

City residents, for example, are customers of the Hampton Roads Sanitation District for wastewater treatment. These

point source districts are issued their own allocation within the TMDL. There is no assurance that the sanitation districts

will generate the additional credits when, where, and in the amount they will be needed to offset MS4 requirements.

Also, a credit program with point source sectors is generated from excess flow capacity. With population growth in this

highly developed urban area, the credit exchange program would only be available to the MS4 on a temporary basis.

 

The reductions that would be required of urban runoff with the Draft WIP allocations are so great that the demand for

credits could exceed the supply in both available agriculture or point source sectors. The limited credits available for

exchange will thus drive up demand and costs and limit their availability to Norfolk, particularly if Norfolk is forced to

compete with private developers for those scarce credits. Due to the limited credits available for exchange, the program

as outlined in the Draft WIP may have long-term financial consequences for the residents of a permitted MS4 such as

Norfolk.

 

For the Nutrient Credit Exchange program to be successful, the Commonwealth would need to manage its

implementation and associated agreements. This would add a substantial organizational element that needs to be

outlined in the Final WIP. 
 

Response 

Thank you for your comment.  EPA supports Virginia’s proposed expansion of its Nutrient Credit Exchange and agrees that the

jurisdiction plays a critical role in the implementation of the program and its expansion.  EPA has worked closely with Virginia to

ensure that if the proposed expansion of the exchange program is delayed or unsuccessful in meeting the state’s TMDL allocations,

contingency plans are in place and able to be implemented.  EPA's TMDL document does acknowledge the flexibility of interbasin

and intrabasin trading and trading between various sectors, provided that such transactions can be achieved in a transparent and

accountable manner and conform with the safeguards outlined in the TMDL Appendix.

 

Comment ID 0442.1.001.007

Author Name: Drzyzgula Cathy

Organization: Metropolitan Washington Council of Governments (COG)

6. EPA and States Need to Provide Local Governments and Wastewater Utilities with as Much Flexibility as Possible

 

Because the state Phase I WIPs do not address reductions or implementation practices at the local level, it is not clear

how much flexibility local governments and other stakeholders will have in pursuing implementation plans. The states

should build in, and EPA should accommodate, the ability for local governments to reallocate assigned loads among
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different source sectors (e.g., between stormwater, wastewater, and air loads), for local governments and utilities to

trade allocations and load reductions among different wastewater plants, for local governments and utilities to be able to

take advantage of viable trading programs outside their jurisdictional boundaries. However, we have major concerns as

to whether such trading programs will prove to be successful, given their very limited track records to-date and the

many uncertainties associated with determining what baseline conditions must be achieved before which trading can

actually occur. Also, while EPA's TMDL (ref. Section 10.2 Water Quality Trading, and Appendix S. Offsets for New or

Increased Loadings of Nitrogen, Phosphorus, and Sediment to the Chesapeake Bay Watershed), and the state Phase I

WIPs clearly support trading - there are very few specifics regarding how trading from all sectors can actually be

implemented, or what the baseline assumptions are.

 

Recommendation #6A: Conceptual Support for Maryland's and Virginia's Nutrient Trading Proposals

We support the expansion of Virginia's Chesapeake Bay Nutrient Credit Exchange Program, as proposed in the WIP

(Virginia WIP, pp. 3 - 6), but much more detail must be developed before it can be ascertained whether the program

provides local governments with a viable trading option. We support expansion of Maryland's Policy on Nutrient Cap

Management and Trading (Maryland WIP, p. 3-10) to incorporate trades between sectors. We propose that

assessments of the success of inter- and intra-state trading programs be made part of the 2-year milestone reporting

process and that state implementation plans be adjusted accordingly.

 

Recommendation #6B: Federal Trading Guidelines Should Define Minimal Requirements & Greater Efforts Should be

Made (by both federal and state) to Provide Incentives and Remove Barriers to Trading

It is important that the specific details of how trading can be implemented be defined so that local governments and

utilities understand the range of options available to them and know how to implement them. And it is appropriate for

EPA's TMDL to define minimal requirements to ensure that equity and water quality issues are addressed consistently

across the Bay watershed; but the details of such trading programs and requirements should be defined in the state

WIPs and programs. Also, there are many regulatory and programmatic issues that various sectors face when

considering trading. EPA and the states should work together to eliminate barriers and develop incentives to help make

trading a robust and viable process in the Bay watershed. 
 

Response 

Thank you for your comments.  EPA acknowledges that plans to implement and enhance offset and trading programs in the Bay

jurisdictions include a measure of uncertainty.  EPA will continue to work with the jurisdictions to support the success of such

programs and to implement all measures needed to meet the TMDL allocations.  EPA supports the expansion of offset and trading

programs to incorporate transactions across sector.  EPA agrees that rigorous oversight, transparency, and accountability are

important elements of successful and legitimate offset and trading programs.

 

Comment ID 0443.2.001.006

Author Name: Moore Shannon

Organization: Frederick County Government

The County provides the following comments on the Executive Summary of the TMDL:  p. 7: We are also concerned
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about the over-reliance on the state's agricultural trading program to provide offsets for all new development when the

program is in its infancy, is currently only set up for trades between Ag and WWTPs, and has extremely low enrollment

from farms. 
 

Response 

Thank you for your comment.  EPA agrees that accommodating growth and reducing loads from the agricultural sector represent

significant challenges for the Bay jurisdictions.  EPA is working with the jurisdictions to ensure they will be able to meet their

TMDL allocations through a combination of regulations, market mechanisms, voluntary actions, and enforcement.  EPA is

recognizes that implementation of the TMDL as envisioned in state Watershed Implementation Plans will very likely affect growth

patterns, land use, and agricultural use preservation.  The TMDL attempts to provide a framework through which each of these

components can support the preservation and restoration of the Chesapeake Bay.

 

Comment ID 0445.1.001.004

Author Name: Lerch Joe

Organization: Virginia Municipal League (VML)

We support the expansion the Nutrient Credit Exchange (NCE).

 

By expanding this program to allow for full participation from wastewater, stormwater and on-site septic systems, local

governments will be empowered with a necessary tool in making cost-effective decisions in meeting target loads at the

sub watershed level. Understanding that EPA has specific concerns regarding the lack of details to this proposal, and

that both the EPA and the State of Virginia are working to resolve this issue for inclusion in the final draft Phase I WIP,

VML as a member of the Virginia TMDL SAG (strategic advisory group) offers our support in resolving any issues

related to local government's role in facilitating and participating in an expanded NCE. Additionally, we contend that

some details of an expanded NCE will most likely be addressed with development of the Phase 2 WIP.

 

VML recognizes that there are many other issues affecting our members -legal, technical, and scientific in nature - that

need resolution prior to adoption of the Phase 1 TMDL. Given that many of our member governments belong to both

VAMWA [See comment EPA-R03-OW-2010-0288.1] and VAMSA [see comment EPA-R03-OW-2010-0293.1], we offer

our support for addressing these issues as outlined in the comments of both organizations. 
 

Response 

Thank you for your comments and offer of support.  EPA supports Virginia’s proposed expansion of its Nutrient Credit Exchange

and the proposed additional regulatory drivers that will stimulate demand for an expanded trading market.  .  EPA has worked

closely with Virginia to ensure that if the proposed expansion of the exchange program is delayed or unsuccessful in meeting the

state’s TMDL allocations, contingency plans are in place and able to be implemented.

 

EPA is aware that meeting TMDL allocations will involve local governments, which already manage a significant workload.  EPA
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is working to identify means of providing technical support to local governments to reduce the burden of planning for the TMDL

and implementing measures associated with the TMDL.

 

Comment ID 0463.1.001.002

Author Name: Sharma Lalit

Organization: City of Alexandria, Virginia

2. Reliance on an Expanded Nutrient Credit Exchange Program

 

Virginia's Draft Phase I Watershed Implementation Plan (WIP) relies heavily on an expansion of the VA Nutrient Credit

Exchange Program for trading between all Source Sectors. Expansion of this state program will require a massive

retooling and a great amount of resources to reach operability, and new regulations will be required. The

implementation of this program must insure that there is no negatively impact local water quality. Credits generated

from outside the local watershed may benefit the Bay, but has a potential of siphoning resources away from local water

resources improvements in highly urbanized areas. However, effective administration of the program may provide

trading needed to meet sector allocations if successfully implemented. Any existing programs based on similar

principles that are designed to make water quality improvements locally should remain unaffected by such a program. 
 

Response 

Thank you for your comments.  EPA supports Virginia’s proposed expansion of its Nutrient Credit Exchange and its proposed

additional regulatory drivers that will stimulate demand for an expanded trading market.  EPA has worked closely with Virginia to

ensure that if the proposed expansion of the exchange program is delayed or unsuccessful in meeting the state’s TMDL allocations,

contingency plans are in place and able to be implemented.

 

EPA shares your concern that offset and nutrient credit trading programs not cause water quality or other environmental problems

in the Bay watershed.  This type of unintended consequence is directly addressed by the common elements of offset and trading

programs in the draft and final TMDL as well as EPA’s existing water quality trading policy and trading toolkit for NPDES permit

writers (documents cited in the TMDL Appendix).  It is EPA’s view that if an offset or trade would result in local exceedances of

water quality standards, that such a trade could not be authorized under EPA regulations.  EPA will continue to work closely with

the Bay jurisdictions to ensure that such unintended consequences are avoided.  Offset and trading programs, furthermore, rely on

the principle that the sites and facilities providing offsets or generating credits meet all applicable federal and state regulations,

including meeting applicable TMDL allocations.

 

Comment ID 0467.1.001.013

Author Name: Williams Shannon

Organization: The Harrisburg Authority, Harrisburg, Pennsylvania
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How will nutrient credit generation and purchase be calculated given different delivery ratios in the 5.3 Chesapeake Bay

Watershed Model versus the 4.3 Chesapeake Bay Watershed Model, the latter of which was used by the Department to

develop its trading program? 
 

Response 

Thank you for your question.  The possibility exists that adjustments to delivery ratios, edge of segment factors, and best

management practice efficiencies may be needed as the Chesapeake Bay Watershed Model is revised.  Such changes may impact

nutrient credit generation and purchases under the existing offset and trading programs, but EPA is committed to minimizing such

impacts on existing offset and nutrient credit transactions to the extent possible and appropriate.

 

Comment ID 0467.1.001.019

Author Name: Williams Shannon

Organization: The Harrisburg Authority, Harrisburg, Pennsylvania

VII. Trading

 

A. It is clear that Nutrient Credit trading will be severely impacted by the delivery ratio issue discussed earlier in these

comments. All trades, including those that have taken place, may be suspect if delivery ratios change during the trading

process. The Bay TMDL should also address and delineate guidelines for both interstate and intrastate trading.

 

B Does EPA support Pennsylvania's trading program as currently set forth in Pennsylvania's draft WIP?

 

C. EPA's "backstop allocation" approach will dramatically hinder Pennsylvania's Nutrient Trading program, essentially

eliminating all point sources as sellers of credits. 
 

Response 

Thank you for your question.  The possibility exists that adjustments to delivery ratios, edge of segment factors, and best

management efficiencies may be needed as the Chesapeake Bay Watershed Model is revised.  Such changes may impact nutrient

credit generation and purchases under the existing offset and trading programs, but EPA is committed to minimizing such impacts

on existing offset and nutrient credit transactions to the extent possible and appropriate.  EPA will continue to work with

Pennsylvania to ensure that its trading program meets EPA’s expectations, including by reviewing the jurisdiction’s program in

detail in 2011.

 

In establishing the TMDL, EPA is responsible for ensuring that nutrient and sediment reductions from both point and nonpoint

sources in the TMDL are supported by a clear set of functional programs that provide the reasonable assurance the load allocations

and wasteload allocations in the TMDL will be achieved.  EPA carefully considered the content of the jurisdictions’ draft and final

Phase I WIPs in it’s preparation of the draft TMDL for public comment and in establishing the final TMDL for Chesapeake Bay.
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EPA’s proposed reductions to POTW allocations in the draft TMDL were backstops resulting from a lack of reasonable assurance

demonstrated in draft Phase I WIPs.

 

In the final TMDL, the load allocations and wasteload allocations are with some exceptions, consistent with the load allocations and

wasteload allocations proposed by the jurisdictions in their final Phase I WIPs.  In some cases, the load and wasteload allocations in

the TMDL differ from what was contained in the draft TMDL for public comment, the jurisdictions’ draft Phase I Watershed

Implementation Plans, and/or the jurisdictions’ tributary strategies.  The degree to which such allocations differ from these earlier

documents varies by jurisdiction and sector. 

 

EPA recognizes that more restrictive WLAs on a POTW may affect that source’s ability to generate nutrient credits.  EPA has

worked closely with Pennsylvania in the development of its trading program.  With the finalization of the Chesapeake Bay TMDL,

EPA intends to continue to work with the Commonwealth to help ensure that Pennsylvania trading program is successful in meeting

the state’s TMDL allocations.

 

Comment ID 0467.1.001.027

Author Name: Williams Shannon

Organization: The Harrisburg Authority, Harrisburg, Pennsylvania

NOW THEREFORE, the Authority strongly objects to EPA's proposed discharge limits and encourages EPA and DEP

to reach an agreement which would result in the abandonment of EPA's proposed discharge limits as set forth in the

draft Chesapeake Bay TMDL. 
 

Response 

In establishing the TMDL, EPA is responsible for ensuring that nutrient and sediment reductions from both point and nonpoint

sources in the TMDL are supported by a clear set of functional programs that provide the reasonable assurance the load allocations

and wasteload allocations in the TMDL will be achieved.  EPA carefully considered the content of the jurisdictions’ draft and final

Phase I WIPs in it’s preparation of the draft TMDL for public comment and in establishing the final TMDL for Chesapeake Bay. In

the final TMDL, the load allocations and wasteload allocations are with some exceptions, consistent with the load allocations and

wasteload allocations proposed by the jurisdictions in their final Phase I WIPs.  In some cases, the load and wasteload allocations in

the TMDL differ from what was contained in the draft TMDL for public comment, the jurisdictions’ draft Phase I Watershed

Implementation Plans, and/or the the jurisdictions’ tributary strategies.  The degree to which such allocations differ from these

earlier documents varies by jurisdiction and sector.

 

Comment ID 0468.1.001.006

Author Name: Harry Jennifer

Organization: PennAg Industries Association
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5. The Pennsylvania Nutrient Trading Program was the first of its kind. To date, trades and commitments have been

made based on this existing program. EPA should look to this as the model and use it. Rather than change it or develop

another system. EPA needs to support the Pennsylvania Nutrient Trading and Offset Program. With the understanding

that trading among States will be necessary to obtain overall compliance with the Chesapeake Bay restoration efforts. 
 

Response 

Thank you for your comments.  EPA continues to support Pennsylvania's Nutrient Trading Program.   EPA will continue to work

with Pennsylvania to ensure that these programs meet EPA’s expectations under the Chesapeake Bay TMDL.

 

With regard to interstate trading, EPA is aware that the World Resources Institute (WRI) is currently leading a collaboration to

develop an online multistate water quality trading platform and carbon estimation tool for the Chesapeake Bay watershed, and EPA

remains very interested in this project.  The project is intended to build a common integrated platform to facilitate the alignment of

state infrastructure for registries, marketplaces, and calculation tools and could be the foundation for interstate trading in the

Chesapeake Bay watershed.  In 2010, WRI received a Conservation Innovation grant from USDA NRCS to support this work.

 

 

 

Comment ID 0473.1.001.017

Author Name: Pechart Michael

Organization: Pennsylvania Department of Environmental Protection and Department of Agriculture

--EPA needs to support Pennsylvania's nutrient and sediment trading program, which is now supported by state

regulations. It would be counterproductive for EPA to transform Pennsylvania's existing state trading program into

EPA's ideal of a program. Pennsylvania maintains that flexibility is important and questions the appropriateness of

including definitions and common elements of offset and trading programs as an appendix to a TMDL. If, nonetheless,

the appendix remains in the final TMDL, EPA should remove references to sector allocations, more clearly define and

use the terms "credit" and "offset," clarify what is meant by "water chemistry variations" and "intermediary segments,"

replace "sold" with "used" regarding offset or credit tracking, and reconsider the expectation that a state agency or other

institutional entity would anticipate annual increased pollutant loading from nonpoint and unpermitted point sources and

acquire offsets to cover them. 
 

Response 

Thank you for your comments.  EPA continues to support Pennsylvania's Nutrient Trading Program.   EPA will continue to work

with Pennsylvania to ensure that its program meets EPA’s expectations under the Chesapeake Bay TMDL.  EPA has attempted to

clarify terms presented in Appendix S of the draft TMDL to the extent possible and appropriate, and will continue to work with the

Bay jurisdictions to consider and address these concepts in their programs.
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Comment ID 0498.1.001.003

Author Name: Walls Brent

Organization: Potomac Riverkeeper

Nutrient Trading Nutrient

 

Hot Spots

 

Nutrient trading has the potential to create hotspots in local waters. Growth in the West Virginia Eastern Panhandle like

many other urban areas connected to DC and Baltimore will continue to increase. These areas have predominantly

wealthier residents paying taxes to local governments to handle their sewage. It is in these areas that governments can

afford to purchase nutrient credits, and it will continue to be these areas that will receive greater and greater growth

requiring ever increasing need for offsets through trading. Trading is not sustainable. These local rivers and streams will

also be the first choice for residents to visit and recreate, but not if the nutrients discharging into these rivers creates a

smelly algae soup. 
 

Response 

Thank you for your comments.  EPA shares your concern that offset and nutrient credit trading programs not cause water quality or

other environmental problems in the Bay watershed.  This type of unintended consequence is directly addressed by the common

elements of offset and trading programs in the draft and final TMDL as well as EPA’s existing water quality trading policy and

trading toolkit for NPDES permit writers (documents cited in the TMDL Appendix).  It is EPA’s view that if an offset or trade

would result in local exceedances of water quality standards, that such a trade could not be authorized under EPA regulations.   EPA

will continue to work closely with the Bay jurisdictions to ensure that such unintended consequences are avoided. EPA understands

that the TMDL will affect patterns of growth and economic development, including POTW and sewer capacity, in the watershed.

Such adjustments are necessary to achieve the objective of the TMDL, which is to meet water quality standards throughout the

watershed.

 

Comment ID 0498.1.001.005

Author Name: Walls Brent

Organization: Potomac Riverkeeper

Nutrient Trading can also violate local TMDLs. When a TMDL is developed, that waterbody has a specific load for that

pollutant. It is necessary that all the sources that are within that waterbody decrease their load to the prescribed design

of the best available technology. Unfortunately, since all the States, that share the responsibility of reducing nutrient

loads to the Potomac, are not on the same page when it comes to developing Nutrient TMDLs, the Potomac's various

river systems will never have an adequate nutrient accountability framework and reductions will never succeed. The

Bay TMDL focuses on the Bay and does not provide protections for individual river systems like a local nutrient TMDLs
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would.

 

Accountability: Regulated vs. Non-regulated

 

The current push for nutrient trading has been inspired by the trading of air pollution credits. There are two distinct

differences though 1) the air sheds are not permanently delineated and are very dynamic, unlike a watershed that is

defined by its boundaries and has little variability. 2) The buyer and the seller within the air credit trading program are

both regulated by the States or EPA, unlike the current push for nutrient trading credits between unregulated farms and

a regulated NPDES permitted discharger. The accountability of the non-regulated farms to continue supplying the same

level of credit production cannot be guaranteed. Since waste water treatment structures are basically a permanent

fixture and will require an endless supply of credits to remain nutrient neutral, the current unregulated agricultural

system cannot be deployed. The credits generated will have no proof that the nutrient uptake is actual and not

estimated. There is no accountability system that can guarantee credit production in the future. 
 

Response 

Thank you for your comments.  Under the Chesapeake Bay TMDL, sources of loadings must meet their allocations and the

requirements of all applicable laws and regulations even as they participate in offset or trading transactions.  Offset and trading

programs must not create violations of local water quality.  The TMDL provides for the opportunity for more than one state to

coordinate its restoration actions for waterbodies within the Chesapeake Bay watershed.  EPA agrees that rigorous oversight,

transparency, and accountability are important elements of successful and legitimate offset and trading programs.  EPA's Water

Quality Trading Policy recommends that accounting methods be adopted that account for the greater uncertainty in estimates of

nonpoint source loads and reductions.  EPA will review the Bay jurisdictions’ progress in implementing and developing offset and

trading programs in 2011.  With respect to local TMDLs, where they exist, NPDES permitted activities that discharge to the

waterbody are required under federal rules to be consistent with the wasteload allocations in the TMDL, and likewise state and

locally managed nonpoint sources are also called upon to conform with the local TMDL’s load allocations.  In the absence of a

TMDL, federal rules still govern point source discharges to the subject waterbody and such discharges must comply with effluent

limits as stringent as necessary to meet the applicable water quality standards.

 

Comment ID 0504.1.001.005

Author Name: Elliott James

Organization: Citizens Advisory Committee to the Chesapeake Executive Council

we recognize that a watershed-wide nutrient trading program has the potential to improve the cost effectiveness of

meeting the nutrient and sediment reductions. As mentioned above we strongly support third party verification of non-

permitted practices as one means to ensure reductions from nonpoint sources are realized. Verification/validation of

real nutrient reductions will be critical to a successful trading program and stable market that protects both trading

parties. The Chesapeake Bay Program partners should be very open and thoughtful on how to proceed with a nutrient

trading program. We recommend there be serious discussions about how a trading program in the watershed can be

effective, coordinated regionally and ensure strong elements of accountability and verification. 
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Response 

Thank you for your comment.  EPA agrees that verification and validation of nutrient reductions is an important component of a

successful and legitimate offset and trading program.  EPA believes that third-party verification provides an important option to

parties implementing and participating in such programs.

 

Comment ID 0507.1.001.010

Author Name: Sullivan Sean

Organization: Liberty University and Thomas Road Baptist Church

As discussed more fully in the comments of the Virginia Association of Municipal Wastewater Authorities ("VAMWA"),

the Draft TMDL ignores more efficient means of reducing pollutant loads in the James River, such as establishing a

nutrient reduction credit trading program to allow pollutant reductions to come from the most economically efficient

sources. [FN53] EPA has not explained why the backstop rule does not consider allowing point sources subject to

federal wasteload allocations to accomplish those reductions through a federal credit trading program.[FN54] Rather,

the agency simply rejected Virginia's WIP and concluded that the Commonwealth's state-based trading program does

not satisfy EPA's reasonable assurance criterion.[FN55]

 

In addition to suggesting that EPA has not considered all relevant factors in developing the Draft TMDL, the agency's

treatment of nutrient trading programs also reinforces the dubious nature of EPA's claim of authority to impose the

requirement for WIPs or reasonable assurances at all. If Sections 117 and 303(d) contain a broad enough delegation of

authority to establish requirements for WIPs and for reasonable assurances, why are those authorities insufficient to

authorize a federally created trading program? In essence, EPA has prevented itself from considering the cost of

implementing the Draft TMDL by way of an erroneous interpretation of the law. Given that an agency must provide a

legally defensible justification for a proposed rule, EPA should withdraw the Draft TMDL for further consideration.[FN56]

 

 

 

 

[FN53] Liberty hereby incorporates the comments of VAMWA regarding the Draft TMDL by reference to the extent

those comments are not inconsistent with its own.

 

[FN54] See Motor Vehicle Manufacturers Association v. State Farm Mutual Insurance Co., 463 U.S. 29, 48-49 (1983)

(explaining agency must justify rejection of alternatives within ambit of applicable law). Agency actions based on

erroneous understandings of the law must be rejected. 

 

[FN55] See id.

 

[FN56] See id. 
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Response 

Thank you for your comments.  In establishing the TMDL, EPA is responsible for ensuring that nutrient and sediment reductions

from both point and nonpoint sources in the TMDL are supported by a clear set of functional programs that provide the reasonable

assurance the load allocations and wasteload allocations in the TMDL will be achieved.  EPA carefully considered the content of

the jurisdictions’ draft and final Phase I WIPs in it’s preparation of the draft TMDL for public comment and in establishing the final

TMDL for Chesapeake Bay.  EPA’s proposed reductions to POTW allocations in the draft TMDL were backstops resulting from a

lack of reasonable assurance demonstrated in draft Phase I WIPs.   

 

In the final TMDL, the load allocations and wasteload allocations are with some exceptions, consistent with the load allocations and

wasteload allocations proposed by the jurisdictions in their final Phase I WIPs.  In some cases, the load and wasteload allocations in

the TMDL differ from what was contained in the draft TMDL for public comment, the jurisdictions’ draft Phase I Watershed

Implementation Plans, and/or the the jurisdictions’ tributary strategies.    The degree to which such allocations differ from these

earlier documents varies by jurisdiction and sector. 

 

EPA recognizes the success of Virginia's Point Source Trading Program. EPA also supports Virginia’s proposed expansion of its

Nutrient Credit Exchange and its proposed additional regulatory drivers that will stimulate demand for an expanded trading market.

EPA has worked closely with Virginia to ensure that if the proposed expansion of the exchange program is delayed or unsuccessful

in meeting the state’s TMDL allocations, contingency plans are in place and able to be implemented. 

 

EPA has considered all relevant factors in developing this TMDL.  It is EPA's opinion that CWA Sections 117 and 303(d) contain a

broad enough delegation of authority to establish requirements for WIPs and for reasonable assurances as well as those authorities

sufficient to authorize a federally created trading program.

 

Comment ID 0512.1.001.007

Author Name: Lehman Megan

Organization: County of Lycoming, Pennsylvania

Comment #8 - The County recommends that EPA recognize and approve interstate nutrient credit trading as a market-

based mechanism to reduce the total cost of compliance and increase the speed and efficiency of reductions. This is a

very important tool that can benefit Lycoming County, the Commonwealth of Pennsylvania, and the other Bay-region

states. By increasing the marketplace for the trading and purchasing of nutrient credits, benefits will accrue to both non-

point source and point source entities. It will expand the opportunities for the selling of nutrient credits from the non-

point sources to point sources both inside and outside of Pennsylvania. This will increase the number of available

nutrient credits that a point source can purchase as part of their efforts to comply with the Chesapeake Bay Tributary

Strategy. It will also provide a cost-effective option to be coupled with infrastructure improvements as appropriate. It will

also increase the amount of funding received by the non-point sources for the sale of the credits generated by the BMP.

This will result in non-point sources (primarily, agricultural operations) having more available funding to invest in

additional BMPs and new technologies, thereby further reducing the pollutants in the Bay. 
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Response 

Thank you for your comment.  EPA supports the development and implementation of a means of interstate nutrient credit trading in

the Chesapeake Bay watershed.  EPA is collaborating with the World Resources Institute (WRI) and its project partners in a project

to develop an online multistate water quality trading platform and carbon estimation tool for the Chesapeake Bay watershed.  This

project seeks to build a common integrated platform to facilitate the alignment of state infrastructure for registries, marketplaces,

and calculation tools and could be the foundation for interstate trading in the Chesapeake Bay Watershed.  In 2010, WRI received a

Conservation Innovation grant from USDA NRCS to fund this project.  EPA remains very interested in this project as it has the

potential to greatly facilitate an orderly, accountable, transparent and effective means of accomplishing interstate nutrient trading.

 

Comment ID 0519.1.001.009

Author Name: Gibb G.

Organization: Northern Virginia Regional Commission (NVRC)

Flexible Allocations and Permitting

 

EPA and the Commonwealth of Virginia must provide local governments with the necessary flexibility to implement the

WIP. The draft Phase I WIP implies that allocations will next be made at the local government level, but does not

address reductions or implementation levels at all. It is not clear how much flexibility that local governments will have in

developing or addressing the implementation plans.

 

While the expansion of Virginia's Chesapeake Bay Nutrient Credit Exchange Program, as proposed in the draft WIP,

might provide some degree of flexibility, there are virtually no details provided in the draft. Much more detail must be

presented before it can be ascertained as whether or not the program can provide local governments with a viable

trading option. As a result of the stormwater, septic and agricultural sectors essentially being set to the E3 levels in the

draft WIP, there is concern about the potential availability of nutrient credits to be generated by a single sector, and

thus, also being controlled by that single sector.

 

More and more states are adopting trading programs as a means of achieving water quality improvements. Trading in

combination with flexible MS4 permitting may prove to be the indispensable tool to address the economic impacts of a

total maximum daily load program through flexible and cost-effective implementation of such things as retrofitting

stormwater systems as well taking advantage of natural stormwater management by identifying and adopting green

infrastructure. Many of the MS4 permit requirements can be accomplished on a larger scale (e.g. County or

Watershed). This concept is supported by the conclusions of the 2008 National Research Council's report entitled

Urban Stormwater Management in the United States[FN4]. For example under a National Pollutant Discharge

Elimination System (NPDES) bubble permit, a local government may find opportunities to trade internally among the

other permits that it holds thus providing the flexibility of determining where pollutant reductions can be achieved most

cost-effectively. Trading may help alleviate economic impacts previously detailed may also can be used to accelerate

environmental gains by rewarding communities for pursuing innovative control solutions.

 

Similar to the bubble permit option, a "group compliance option" could allow one or more groups of permittees in the
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same watershed to work collectively to meet the combined nutrient limits of its member facilities, rather than each

facility being subject to its individual limits. Thus, it provides interested dischargers an alternative approach to pursue

meeting the nutrient reduction goals of the TMDL and allows dischargers, as a group, the flexibility to develop their own

strategy for doing so. Each group could be governed through a group Chesapeake Bay NPDES permit. The group

permit would contain allocations for nitrogen, phosphorus and sediment only and would supplement the existing

individual NPDES permits of the member local governments. The existing individual permits would remain in full effect,

including other effluent limits and monitoring, reporting, and other requirements. The group permitting approach is

expected to be similar to that already employed in the Neuse River basin.[FN5]

 

Drawing on the concept established by the State of New York through its MS4 General Permit it allows for covered

entities to form a Regional Stormwater Entity (RSE) to implement stormwater retrofits collectively. [FN6] The covered

entities must ensure that discharges of the pollutant of concern to the TMDL water body are reduced through these or

an additional change to individual stormwater management plans so that the waste load allocation is met. Each

regulated MS4 is responsible for an individual load reduction, which is a fraction of the total required load reduction in

the TMDL. If the MS4s form a Regional Stormwater Entity and stormwater retrofits are approached collectively, the

State would allow compliance with this condition of the general permit to be achieved on a regional basis. In this case

the load reduction requirement for each participating MS4 would be aggregated, to create an RSE load reduction, to

allow design and installation of retrofits where they are most feasible, without restricting MS4s to site retrofit projects

within their municipal boundaries. Each member of an RSE is in compliance if the aggregate reduction number

associated with the retrofit plans is met. If the aggregate number is not met, each of the participating MS4s would be

deemed non-compliant until such time as they had met their individual load reduction requirements.

 

The Northern Virginia Regional Commission staff recommends that these concepts of a flexible MS4 permitting system

be incorporated into the final TMDL and WIP documents by the USEPA and the Commonwealth of Virginia.

 

 

[FN4] Urban Stormwater Management in the United States, Pre Publication Copy:

http://www.epa.gov/npdes/pubs/nrc_stormwaterreport.pdf

[FN5] http://portal.ncdenr.org/web/wg/ps/mtu/tmdl/tmdls#Draft

[FN6] New York State Department of Environmental Conservation, SPDES General Permit for Stormwater Discharges.

http://www.dec.ny.gov/docs/water pdf/ms4gp2010.pdf 
 

Response 

Thank you for your comments and offer of support.  EPA supports Virginia’s proposed expansion of its Nutrient Credit Exchange

and the proposed additional regulatory drivers that will stimulate demand for an expanded trading market.  EPA has worked closely

with Virginia to ensure that if the proposed expansion of the exchange program is delayed or unsuccessful in meeting the state’s

TMDL allocations, contingency plans are in place and able to be implemented.  Virginia is seeking to expand its program to make

offsets available to a wider range of dischargers.  EPA supports this program expansion and believes the success of the program

expansion, particularly for stormwater and on-site or septic systems, depends on the State’s success in creating greater demand for

load reductions from these sectors. 

 

EPA is aware that meeting TMDL allocations will involve local governments, which already manage a significant workload.  EPA
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is working to identify means of providing technical support to local governments to reduce the burden of planning for the TMDL

and implementing measures associated with the TMDL. 

 

EPA will take these comments into account in its continued work with Virginia to ensure that the jurisdiction’s provides local

governments with a viable trading option.

 

Comment ID 0520.1.001.001

Author Name: Jones Cy

Organization: World Resources Institute

1. A Robust Nutrient Trading Program That Allows Credit Transactions Across Political Boundaries and Hydrological

Basins Will be Needed if the TMDL Is to Be Successfully Implemented

 

Numerous elements of the TMDL and the state Watershed Implementation Plans explicitly require the availability of

nutrient offset credits. Chief among them are growth accommodation, enabling backstop provisions, and providing a

cost-effective alternative for certain requirements.

 

Growth accommodation-The states had the choice of having the TMDL set aside specific nitrogen and phosphorus

allocation for future growth, or to provide no allocation and rely on a nutrient trading program to provide credits to offset

loads from future growth. None of the states (with one partial exception) chose to have a specific allocation set aside for

future growth. All chose instead to rely on an offsets program. This is not just a future issue about how to maintain the

cap once achieved; the demand for offset credits exists now. Proposed new and expanded discharges have no

allocation under the TMDL and WIPs. This demand exists now and will only increase in the face of growth.

 

Backstop Provisions-The backstop provisions described in Section 8 of the TMDL are of necessity restricted to potential

actions that EPA has statutory or regulatory authority to take. Hence they are directed solely at point sources that are,

or could be, permitted under the Clean Water Act-municipal and industrial wastewater treatment plants, stormwater

dischargers, and animal feeding operations. If WIPs "do not achieve the target allocations or do not provide adequate

reasonable assurance" then the backstop action will be to lower the wasteload allocations for point sources to the

degree necessary to compensate for the inability to sufficiently reduce nonpoint source loads.

 

Lowering allocations for existing wastewater treatment plants could have many serious adverse consequences, chief

among them additional constraints on growth and development. The economic impact of sewer moratoria could be

severe. Acquiring offset credits would be a way to avoid or minimize this impact, hence this backstop measure would

result in additional demand for credits. If credit supplies were nonexistent or inadequate, this backstop measure could

be very difficult to actually implement, and if implemented, could have severe social and economic impacts.

 

The proposed backstop measure for stormwater is to require additional retrofits of existing impervious surface by

currently permitted stormwater systems (MS4) and issuing NPDES stormwater permits to jurisdictions not currently

permitted. It is widely known that the stormwater components of the Bay restoration efforts will be extraordinarily

expensive and might not even be affordable. WRI believes that giving stormwater utilities the ability to meet their TMDL
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and WIP requirements at least in part through the purchase of nutrient credits will be critical for helping to make the

stormwater requirements affordable. EPA should carefully consider the affordability of this backstop measure and

recognize that a viable trading program and an adequate supply of credits might be critical to making it implementable.

 

Lowering Cost and Improving Affordability-The financial achievability of Bay restoration is of great concern to virtually all

stakeholders-EPA, the states, regulated dischargers, nonpoint sources, and the public. Any measure that can increase

cost effectiveness must be used if at all possible. Water quality trading is one such measure. It is currently being used

in state trading programs to reduce costs for wastewater treatment plants to meet wasteload allocations. Greater use

could significantly reduce wastewater treatment plant costs, especially in Pennsylvania and West Virginia. Even greater

potential for cost savings exists in the stormwater sector. It is clear that a robust and reliable nutrient trading program

will be a critical component of successful implementation of the TMDL and restoration of the Bay. It is also clear to WRI

that the benefits of nutrient trading can only be fully realized if the trading program is an interstate one, and not merely

four separate state trading programs. WRI intends to provide additional analyses over the next few months to help

inform EPA's development of the trading program as addressed in Appendix S. 
 

Response 

Thank you for your comments.  EPA supports the use of expanded nutrient trading programs to help achieve the pollutant load

reductions called for in the TMDL.  EPA also recognizes the important role that increased regulatory drivers that the TMDL is

likely to induce will likely stimulate demand for and expanded trading market  EPA intends to continue to work  closely with the

jurisdictions to facilitate expansion of orderly, accountable, transparent and effective nutrient credit exchange programs.

 

EPA is aware that meeting TMDL allocations will involve local governments, which already manage a significant workload.  EPA

is working to identify means of providing technical support to local governments to reduce the burden of planning for the TMDL

and implementing measures associated with the TMDL. 

 

EPA’s proposed reductions to POTW allocations in the draft TMDL were backstops resulting from a lack of reasonable assurance

demonstrated in WIPs.  EPA is responsible for ensuring that nutrient and sediment reductions envisioned in draft WIPs will be

achieved.  EPA agrees that load and wasteload allocations in the TMDL may in some cases be highly challenging for sources and

communities to achieve.  Where this is the case, nutrient credit exchange programs are a potential means to achieve the necessary

load reductions more efficiently and/or cost-effectively than would otherwise be the case.

 

In the TMDL, EPA has attempted to identify and promote options for the jurisdictions to accommodate growth while meeting the

TMDL allocations.  Offsets and trading use free market approaches to allow new and existing dischargers to meet their allocations

by paying for pollutant reductions at another location.  These approaches have been implemented in several Bay jurisdictions,

including Virginia.  Virginia is also seeking to expand its program to make offsets available to a wider range of dischargers.  EPA

supports this program expansion and believes the success of the program expansion, particularly for stormwater and on-site or

septic systems, depends on the State’s success in creating greater demand for load reductions from these sectors.  Creating

additional pressure on sectors that have not traditionally felt a demand to decrease their loadings should stimulate market activity in

this area.

 

As you are aware, EPA is collaborating with the World Resources Institute (WRI) in WRI’s project to build an online multistate
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water quality trading platform and carbon estimation tool for the Chesapeake Bay watershed.  This project will build a common

integrated platform to facilitate the alignment of state infrastructure for registries, marketplaces, and calculation tools and could be

the foundation for interstate trading in the Chesapeake Bay Watershed.  In 2010, WRI received a Conservation Innovation grant

from USDA NRCS to fund this project.

 

Comment ID 0520.1.001.004

Author Name: Jones Cy

Organization: World Resources Institute

5. EPA Should Support and Facilitate Innovative Practices for Removing Nutrients from the Aquatic Environment

 

Oyster aquaculture is an example of an innovative practice for removing nutrients from surface waters. Other practices

for doing this include constructing wetlands and harvesting algae (e.g. Algae Turf Scrubbing). In the long run, this type

of "nutrient extraction" may prove to be of critical importance in restoring the Bay. It certainly has great potential. As with

oyster aquaculture, the nutrient trading program can create financial incentives for these practices by providing a

revenue stream from the sale of nutrient credits. EPA should support research and development of these practices and

facilitate their introduction once they are shown to be beneficial and viable. EPA should also facilitate their entry into the

nutrient trading market by establishing credit quantification requirements and procedures. 
 

Response 

Thank you for your comments and suggestions.  EPA is aware of several pilot projects underway or being considered in the

Chesapeake Bay Watershed using oyster aquaculture and algae-based technologies.  EPA encourages new technologies such as

these as part of the solution to the nutrient impairments of the Chesapeake Bay and encourages these projects to participate in the

Bay jurisdictions’ offset and trading programs.

 

Comment ID 0520.1.001.005

Author Name: Jones Cy

Organization: World Resources Institute

Comments based on EPA's August 6, 2010 Memo

 

EPA's August 6 memo entitled "Common Performance Standards for and Elements of Offset and Trading Provisions in

the Chesapeake Bay Watershed" listed a number of "discussion questions" that EPA seeks public feedback on through

the TMDL commenting process. Following are WRI responses to some of these questions.

 

Offset Definition
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1. At this time, should EPA focus only on new or increased discharges of nitrogen and phosphorus, and sediment or

also address existing loadings of nitrogen and phosphorus as well as additional markets/ecosystem services such as

sediment, aquatic habitat/wetlands, carbon sequestration, and/or flood storage?

 

EPA and the Environmental Market Team (EMT) should develop the trading program to accommodate both trading to

meet wasteload allocation requirements and trading to offset new and expanding discharges. Trading for both purposes

is needed now and delaying the development of program requirements for the first purpose might limit the availability of

trading for some dischargers that want to reduce costs by buying credits instead of upgrading their treatment facilities.

This would be particularly important for dischargers in basins with limited potential credit supply, dischargers that would

benefit from the availability of interstate trading.

 

WRI does not see any benefit in delaying the development of the "trading to achieve" program. Developing the offsets

program will of necessity address virtually all of the critical trading issues and necessary requirements, so there would

actually be very little involved in extending the program for all trading purposes.

 

EPA and the EMT should focus on nutrient trading because of approaching deadlines for developing regulations to

implement the TMDLs. The Principals' Staff Committee committed to establish all Bay TMDLs by December 31, 2010.

Conceivably, entities could demand credits once the TMDLs and any subsequently revised NPDES permits are issued.

The full interstate and interbasin nutrient trading program is needed as soon as possible and should be the first priority.

Sediment trading has no precedent in the Bay watershed, and very little nationally. WRI believes that a great deal of

work needs to be done to assess the viability and efficacy of sediment trading, work that will take some time to

accomplish. This should not delay the development of the nutrient trading program.

 

EPA and the EMT should also consider other markets as possible. In particular, EPA and the EMT should consider both

the hurdles to developing other markets for ecosystem services and the ways in which such markets could interact. In

addition, EPA should consider whether to focus carbon sequestration efforts on regulated markets such as the Regional

Greenhouse Gas Initiative (RGGI), voluntary markets such as the Chicago Climate Exchange, or both. A hurdle to

working with RGGI is the limited opportunities it would provide to farmers in the Chesapeake Bay watershed because

only New York, Delaware, and Maryland participate in the program. In all markets, EPA and the EMT should consider

the potential for "stacking" credits.

 

2. Should an offsets/trading program under which nonpoint sources may be required to acquire credits or offsets go

forward, given that jurisdictions have the discretion to determine whether and how to subject nonpoint sources to

regulatory and administrative requirements?

 

Yes. If the possibility exists that states may impose such requirements on currently unregulated nonpoint sources, then

the trading program should be designed to accommodate this. WRI does not see however, how this would affect the

design of the trading program. It would simply create another category of credit purchasers and potentially increase

credit demand. The need for special rules for this type of credit purchaser is not readily apparent.

 

In developing a program that would allows nonpoint sources to acquire credits, EPA does not infringe upon state's

rights. States may allow or prohibit nonpoint sources from participating. By developing a program that allows the

greatest number of participants possible, EPA simply opens the benefits of trading to all sectors that might benefit from

it.
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Baselines and Eligibility

 

5. EPA's current assumption is that the wasteload allocation established by the TMDL is the baseline necessary to

achieve water quality standards and offsets are required for new or increased discharges above the baseline. The

jurisdictions could set a more stringent baseline. What are some potential bases for setting a more stringent baseline?

 

Is it possible to ensure that nonpoint sources are included in whatever baseline is defined?

 

Nonpoint sources that seek to generate credits should be held to the criteria established in EPA's Guide for Evaluation

of Phase I Watershed Implementation Plans of April 2, 2010 (Evaluation Guide). Consistency factor number 3 states

that "EPA expects each Bay jurisdiction to address how its use of offsets would account for… attainment of the Bay

TMDL or local water quality baseline by the generator of the offset" and number 6 adds that EPA will further expect

states to demonstrate "…whether, as appropriate, the offset will offer a net improvement to the waterbody." Such

requirements clearly make states prove that their nonpoint source baseline requirements meet the credit-generating

entity's share of the applicable sector's load allocation.

 

6. Can an offset/trade generated be based on modeling? What would happen if subsequent monitoring shows less than

the anticipated reduction? Would additional reductions be required by the generator, the user, or both?

 

Yes, for those BMPs and agricultural practices for which the Bay Program has established peer-reviewed long-term

average efficiencies that have been incorporated into the watershed model. Credit generation methodologies based on

BMPs or practices that do not have peer-reviewed established efficiencies should be addressed on a case-by-case

basis by the regulatory agency charged with certifying the credits. Monitoring and/or uncertainty ratios should be

required as necessary.

 

7. Should sources in impaired segments be eligible to purchase credits or offsets produced in other parts of the

Chesapeake Bay watershed as long as such offsets or trades would not result in exceedances of water quality

standards in the purchaser's impaired segment or segments downstream?

 

This question should more clearly define what is meant by "impaired segment." For the purpose of responding, WRI will

assume that it refers to a non-tidal stream segment in the Bay watershed that is listed on the 303(d) list as impaired by

nutrients. The answer to the question would depend on whether or not the discharger is an existing source or a new or

expanding source and whether or not a TMDL has been implemented for the impaired segment and if so, whether the

wasteload allocation for the point source is higher or lower than its Bay-related wasteload allocation.

 

Three cases can be defined:

 

Case 1 - The point source is an existing discharger and has a wasteload allocation under the Bay TMDL. A TMDL has

been implemented for the local impairment. Case 1 can be divided into two subcases:

 

--Case 1a - WLA for local TMDL is lower than Bay TMDL WLA

--Case 1b - WLA for local TMDL is higher than Bay TMDL WLA
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Case 2 - The point source is an existing discharger and has a wasteload allocation under the Bay TMDL. A TMDL has

not yet been implemented for the local impairment

 

Case 3 - The point source is a new or expanding discharge that has no wasteload allocation under the Bay TMDL

 

For Case 1, the discharger should be allowed to purchase credits. The number of credits that could come from outside

the watershed would depend on the subcase. The following excerpts from a WRI presentation graphically presents

Case 1 examples dealing with phosphorus discharge and illustrate the constraints on the sources of credits that WRI

recommends for each subcase.

 

In Case 2, the point source is an existing discharger and has a wasteload allocation under the Bay TMDL. A TMDL has

not yet been implemented for the local impairment, hence the discharger does not yet know what its local wasteload

allocation will be. Case 2 is directly addressed by EPA 2003 Trading Policy which states "EPA supports pre-TMDL

trading in impaired waters to achieve progress towards or the attainment of water quality standards." The following

graph illustrates the Case 2 situation and WRI's recommended constraints on the source of credits.

 

The point source is not likely to purchase credits to meet the local WLA because it does not yet know the local WLA.

Purchasing credits to meet the Bay WLA makes progress toward meeting the local water quality goals, hence is

consistent with the trading policy.

 

Case 3 involves a new or expanding discharge that has no wasteload allocation under the Bay TMDL. A TMDL has not

yet been implemented for the local impairment. WRI recommends that credit purchase be allowed but that all credits

must come from within the impaired watershed and upstream of the point source. To satisfy the trading policy

requirement for "net progress" the point source would have to do something more than simply offset its discharges.

Adding a retirement ratio to the trade would be one way of fulfilling this requirement.

 

8. To what extent can "programmatic offsets" be used as an option for categories of nonpoint source load allocations

instead of the site-by-site offset or trading approach? How should the minimum expectations for accounting for

programmatic offsets or trades for the accountability and tracking system be defined? For example, should a

jurisdiction's nonpoint source sediment control program have allocations assigned to it? When an allocation is estimated

to be exhausted, should the jurisdiction begin requiring offsets or trades?

 

WRI is skeptical of programmatic offsets. If they are allowed, trading program rules must be in place to ensure that the

programs being credited actually produce quantifiable and verifiable delivered load reductions.

 

9. Will non-point sources be required to implement a minimum level of "best management practices" to be eligible to sell

credits? If so, would this result in nonpoint sources exhausting their lowest cost options for reducing emissions, leaving

only more expensive methods for use in generating credits? If credit prices do rise because only more expensive credit

generation methods are available to nonpoint sources, how responsive will credit buyers be to the price increases?

 

Nonpoint sources should be required to reduce their share of their sector's load allocation before implementing

practices to generate credits. Existing nutrient trading programs in the Bay watershed currently state whether nonpoint

sources face performance standard or practice-based baseline requirements. While an interstate and interbasin nutrient

trading program could result in changes to how states establish baseline requirements, such requirements are needed
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and should be generally consistent throughout the watershed in the level of performance they produce.

 

If the baseline is practice-based, farmers will likely implement the required practice(s) and then implement additional

practices to generate credits. If the baseline is a performance-standard, farmers could implement whatever practices

they choose as long as they meet their share of the agriculture sector's load allocation. Farmers would likely implement

low-cost practices first. However, their choice of which practices to implement will be affected by available cost-share

funding. If an expensive practice becomes affordable because it can be subsidized by cost-share funds, the farmer

could be more-inclined to use it to meet the performance standard.

 

Credit pricing is difficult to predict at this point. Price discovery will be affected by many factors, chief among them

supply and demand. Some potential credit purchasers will be seeking to avoid very high costs (e.g. MS4s). Credit

buyers are unlikely to be affected by slight increases in credit price. Poor trading program design itself could adversely

affect pricing.

 

Credit Calculation Metrics

 

10. Under what circumstances should/will offset loads or credits generated be required to be in an amount greater than

the new or increased delivered load or credit used?

 

WRI assumes that the question refers to requiring retirement ratios, net improvement ratios, or other types of ratios

unrelated to delivered loads and equivalent water quality impacts. WRI does not object to such ratios being applied to

trades as a sort of "water quality tax" but cautions that if they become too large, they could reduce the viability of trading

and constrain the market. Given the critical role of trading in making the TMDL implementable, excessive ratios could

actually be harmful to Bay restoration efforts.

 

Another type of ratio deserves mention. Reserve ratios put credit into a credit insurance pool. The insurance pool is a

critical component in managing point-source risk. Since Clean Water Act legal liability cannot be transferred from the

permitted credit purchaser to a nonpoint source supplier, point sources are very concern about the possibility of credit

defaults by unregulated suppliers. If credits could be purchased from a reliable insurance pool in the event of a default,

point sources will be much less concerned about this risk. WRI supports the creation of the insurance pool and the use

of a reserve ratio to supply it with credits.

 

11. Is it appropriate to allow an offset or credit for load reductions already achieved (e.g., can credits be for practices

implemented within a specific period)?

 

This is a difficult question with many implications. A complete discussion is not possible within the context of TMDL

comments. The only answer WRI could offer now is possibly. WRI urges EPA to seek input on this question, and

others, in an ongoing process to develop trading program policy.

 

Certification of Credit and Offset Validity

 

12. What is the correct approach to credit or offset validity certification? Should certifications be done annually? Can

this be accomplished by third parties?
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EPA should be consistent with terminology used by the existing state trading programs. Credit certification is the

process by which an entity wishing to sell credits submits an application to the appropriate regulatory agency.

Verification is an annual inspection to verify that the credits are real and are being generated by load reductions as

proposed in the application. The application should include, among other things, a description of the proposed quantity

of credits to be generated, where and how they will be generated, the duration of the credit generation, and how

applicable baseline requirements will be met. The regulatory agency should be a thorough review of the proposal to

ensure that the proposal is valid in all respects. It can then certify the credits and they can be entered in the public

trading registry. Once sold, an annual verification of the actual credit generation is required, generally through an onsite

inspection. There is no a priori reason to preclude the possibility of third-party inspections.

 

Enforceability

 

13. Under the CWA and EPA's trading policy, where an NPDES-permitted discharger is the purchaser of a credit or

offset, but the credit or offset producer does not perform, the permittee remains obligated to meet the permit's water

quality-based effluent limit and subject to potential enforcement for failure to do so. In addition to this enforcement

safeguard, is it important to ensure there is a civilly enforceable agreement between buyer and seller? Discussion Draft

- 8/6/10 8 14. Should the consequences of significant noncompliance by permittees include restriction from trading for a

certain amount of time? What impact would this have on trades or offsets already in place?

 

Credit transactions should be based on a civilly enforceable agreement between buyer and seller. An interstate and

interbasin nutrient trading program could stipulate minimum requirements for such contracts, including:

 

Purpose of the contract;

Quantities of credits exchanged;

Prices of credits exchanged;

Duration of contract; Obligations of the seller;

     --Agreement to undertake specified actions to reduce pollutant loads

     --Agreement to properly maintain BMPs or other specified facilities

     --Agreement to allow regular inspections by buyer and/or third parties

     --Compliance with all federal, state, and local requirements

Obligations of the buyer; and

Provisions for violation.

 

In some trading programs, the reliance on private contracts has been augmented with regulatory sanctions against

sellers of non-existent credits. For example, Michigan's trading rules stipulate that credit generators are subject to three

times the amount of compensatory damages if they sell bad or insufficient credits.

 

WRI advises against provisions that would make state or federal agencies parties to private contracts, or give them

enforcement authority over such contracts. Such provisions could greatly reduce the number of entities willing to supply

credits. Existing contract law is sufficient to protect all parties

 

Accountability and Tracking System

 

15. An assumption herein is that offset or credit users are NPDES dischargers and that all offsets or trades must be
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documented in the NPDES permits. Must credit or offset generators who are NPDES dischargers also have offsets or

trades recorded in their NPDES permit? The Trading Toolkit states that "credit sellers' permits will include both the

effluent limit that would apply without the trade and the effluent limit that applies with the trade."

 

WRI believes that the provisions included in the seller's NPDES permit should depend on the nature of the proposed

trade. Two cases come to mind:

 

The trade could involve the permanent sale of WLA to another permit holder. In this case, the WLAs in both permits

should be adjusted accordingly. "With and without trade" effluent limits would not be needed in the sellers permit, only

the reduced WLA and possibly a statement in the fact sheet about why the WLA was reduced and by how much.

 

The trade involves the sale of a certain number of credits per year for X years. In this case, the seller's permit should

reflect both trade and no-trade limits and the maximum number of credits that may be sold in a given year, if applicable.

 

 

16. Nonpoint source participation is important to maximize the success of offsets and trades, yet integrity of

transactions involving nonpoint sources will be challenging, particularly in cases of nonpoint source-only transactions.

Are there additional elements or standards that should be considered for ensuring the integrity of such transactions?

 

There are many additional elements and standards that must be included in a trading program involving nonpoint

sources. As with Question 11, a complete discussion is not possible within the context of TMDL comments.WRI urges

EPA to seek input on this question in an ongoing process to develop trading program policy. 
 

Response 

Thank you for your comments.  EPA carefully considered these comments as it finalized the Chesapeake Bay TMDL and EPA

intends to continue to work with the Bay jurisdictions to facilitate development and implementation of orderly, accountable,

transparent and effective offset and trading programs.  EPA will ensure that the EMT receives a copy of WRI's comments and we

look forward to a continued collaboration with WRI.

 

Comment ID 0530.1.001.001

Author Name: Gulibon Grant

Organization: Pennsylvania Builders Association

Issue #1: The TMDL must allow for innovative options to meet pollution reduction requirements, and EPA must

facilitate, not hinder, existing cooperative efforts already underway in states like Pennsylvania.

 

Pennsylvania's home builders have always been stewards of the Chesapeake Bay and its ecosystem. Our activities

across the watershed have been regulated at the federal, state, and local levels for many, many years, and those

regulations have become more stringent over time. Because of the long-term emphasis placed on protecting

environmental quality, most new developments in the Bay watershed must already install state-of-the-art stormwater
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management facilities, use low impact development practices, and follow sustainable design principles to ensure that

the projects minimize pollution and other adverse environmental impacts.

 

In many cases, Pennsylvania builders have found that state and local government practices, policies and regulations

represent impediments to designing and completing environmentally sensitive development. Many current codes and

ordinances include mandates that are inconsistent with that objective. For example, requiring 40-foot residential streets

or sidewalks on both sides of a roadway can significantly increase the amount of imperviousness and the associated

stormwater discharging from a site. PBA has supported the development of a document by the Pennsylvania Housing

Research Center, titled Pennsylvania Standards for Residential Site Development, which contains possible solutions for

issues such as the preceding. It can be accessed at

http://www.engr.psu.edu/phrc/Land%20Development%20Standards.htm.

 

At the same time, the occasion of the Bay TMDL would seem to be an auspicious opportunity to develop and promote

innovative pollution reduction techniques that achieve the greatest possible environmental benefit at the least possible

cost, with particular emphasis on programs that allow for pollutant trading and offsetting. Without viable such programs,

the efforts of EPA, the Bay states, local governments, and private sector stakeholders to restore the Bay to health-no

matter how well-intentioned-will ultimately fail because no other mechanism can do as much to channel scarce financial

resources to the lowest-cost methods of pollution reduction. The composition of the pollutant load in states such as

Pennsylvania, in which agriculture is by far the dominant source of nitrogen, phosphorus and sediment to the Bay, as

well as the far lower documented relative cost of pollutant removal achieved by agricultural best management practices

(BMPs), argues powerfully for trading and offsetting as essential tools for the ultimate success of the Bay restoration

efforts.

 

Given these realities, EPA must play a constructive role and allow and facilitate the use of innovative practices and

principles, especially those related to trading and offsetting programs, which reduce environmental stresses on the

watershed. In order to achieve the Bay cleanup in the most cost-effective manner possible, given the need to continue

to provide jobs and opportunities for the people who will call the Bay watershed home today and in the future, it will be

necessary to further identify and remove the roadblocks that exist to pollution trading and offsetting.

 

In particular, the stormwater pollutant reductions that will be mandated under the TMDL from new development,

redevelopment, and the retrofit of existing impervious pavements in cities and towns will not be achievable without

trading and adequate off-site mitigation alternatives. This is due to both the technical challenges posed by the urban

setting and the cost of retrofits. Likewise, the future economic growth communities in the watershed will depend on the

ability for new growth to purchase offset credits prior to construction. Further, without trading, agricultural entities, for

the most part, will be unable to make sufficient pollutant reductions necessary to restore the Bay due to the sheer costs

they may be asked to bear. Without a major contribution from agriculture that is proportional to agriculture's contribution

to the impairment of the Bay, the Bay restoration goals may be unattainable.

 

PBA has created and championed a proposal to institute a stormwater BMP offsetting program for use by builders,

municipal governments, and agricultural operations, and has discussed the details of the proposed program extensively

with EPA officials. PBA is also currently involved in negotiations with the Pennsylvania DEP and other affected

stakeholders regarding the structure of such an offsetting program. PBA's proposal is attached as an appendix to these

comments. Finally, PBA has been intimately involved in the development of the existing DEP nutrient credit trading

program, and continues to provide input as to how the program can be improved. 
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Response 

Thank you for your comments.  EPA commends PBA's involvement in the development of Pennsylvania’s nutrient credit trading

program and its continued input on improving the program.  EPA supports the expansion of Pennsylvania’s program to include

stormwater and will continue to work closely with Pennsylvania to ensure the success and legitimacy of its program.

 

Comment ID 0530.1.001.004

Author Name: Gulibon Grant

Organization: Pennsylvania Builders Association

Given these realities, PBA urges EPA to work with state and local governments and private sector stakeholders to

support existing innovative pollution reduction approaches, such as the Pennsylvania nutrient credit trading program

and the PBA stormwater offsetting proposal, rather than impose draconian requirements that will impede the

development and refinement of such efforts. Also, though EPA has endorsed the concept of water quality credit trading

and has an active technical committee, the Water Quality Trading Forum, examining trading, nothing visible has been

done to put pen to paper to actually move towards developing a robust, interstate water quality credit trading program.

This will prove extremely problematic as the TMDL is implemented.

 

A viable and fair interstate trading program must be in place as soon as possible, as a large, broad-based trading

program supported by EPA would allow NPDES permit holders to share in the low-cost agricultural BMPs that will be

necessary to fund if the housing industry is to survive. To further assist in the development of water quality trading, the

Chesapeake Bay Program should be working with the EPA's HQ permits section to provide appropriate trading

language for incorporation into NPDES permits, identifying the elements necessary for an acceptable trading program

in the Chesapeake Bay, and working to find an entity capable of overseeing the generation and selling of water quality

credits. Home builders normally have short-duration permits of 9 months to a year, adding another complication to their

participation in trading. However, without trading, there will certainly be further job losses in the housing industry during

the beginning of the restoration program. PBA also strongly encourages the Chesapeake Bay Program Office to

consider sediment trading as well as nutrient trading for the same reasons explained in the above paragraphs. 
 

Response 

Thank you for your comments.  EPA is aware that the World Resources Institute (WRI) is currently leading a collaboration to

develop an online multistate water quality trading platform and carbon estimation tool for the Chesapeake Bay watershed, and EPA

remains very interested in this project.  The project is intended to build a common integrated platform to facilitate the alignment of

state infrastructure for registries, marketplaces, and calculation tools and could be the foundation for interstate trading in the

Chesapeake Bay watershed.  In 2010, WRI received a Conservation Innovation grant from USDA NRCS to fund this project.  EPA

also supports the expansion of existing jurisdictional offset and trading programs to incorporate additional sources of loadings and

to provide innovative and flexible approaches for meeting TMDL allocations.
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Comment ID 0550.1.001.002

Author Name: Pritzlaff Richard

Organization: Biophilia Foundation

My comments are specific to Section 10 "TMDL Implementation and Adaptive Management", sections 10.1 through

10.3, and are especially responsive to the Draft Appendix S "Offsetting New or Increased Loadings of Nitrogen,

Phosphorus and Sediment to the Chesapeake Bay Watershed".

 

The Biophilia Foundation has extensive experience generating measurable nutrient credits, with wildlife habitat co-

benefits from our on farm project work. We have developed both a qualitative nutrient credit protocol and a quantitative

standard assessed in situ post implementation by a third party using the Chesapeake Bay Watershed Model. These

protocols and descriptions can be found as attachment A.  [Comment Letter contains additional information in the form

of an attachment. See comment letter 0550.5]

 

Biophilia Foundation currently has credits listed for presale online through Mission Markets Earth

(www.missionmarkets.com). Although these credits are available for sale on a voluntary basis, nonetheless they

represent the most credible, efficient, and direct philanthropic investment in Chesapeake Bay restoration currently

available. It is precisely for these reasons that a robust, efficient, credible, and transparent regulatory marketplace must

be created in the Chesapeake Bay Watershed. There is simply no other mechanism that can attract private capital and

create private/public partnerships across economic and political interest boundaries sufficient to clean the waters of

Chesapeake Bay.

 

I respectfully point out that as currently contemplated by most trading theoreticians, and as currently described in the

draft document, trading programs will be very difficult to create, as the market will be slow to develop given the

requirements of nonpoint source credit generators to first reach "Baseline". Additionally, waste water point sources have

years of capacity to accommodate growth before they will have the need to purchase a few credits in only a few

watersheds. Given these and other disincentives to market development (the most egregious example being Maryland

Department of Agriculture's (MDA) insistence that MDA be allowed to determine practice efficacy, monitor practices

internally, and restrict credit generation eligibility to no more than 15% of a farm's total acreage for conversion to the

most efficient, measurable, and valuable BMP ‘s, those being wetland and vegetated buffer restoration) it is very

possible that trading mechanisms will not contribute to achieving TMDL and WQS goals until after 2017, and even then

only marginally.

 

This would be tragic, as trading mechanisms have tremendous potential to attract private capital, and provide an

economically sound model around which private and public interests can form partnerships to achieve TMDL and WQS

goals. There needs to be a true "Game Changing" creation of robust, quantifiable and accountable credit trading

markets that bring substantial private funding and stakeholder participation to bear; in other words, there first needs to

be an economically viable public/private partnership across political and private interest boundaries to first achieve

TMDL WQS, and then achieve continued improvement, not the other way around as currently contemplated.

 

To better illustrate my vision and recommendations, as I have tried to articulate through my track changes and

comments to the proposed TMDL sections, I offer the following scenario for consideration, based on the model and
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success BF has had as described in attachment A.  [Comment Letter contains additional information in the form of an

attachment. See comment letter 0550.5] The track changes and comments that follow in the draft document are based

upon implementing this scenario.  [Comment Letter contains additional information in the form of attachments. See

comment letters 0550.2 and 0550.3] 
 

Response 

Thank you for your insightful comments and recommendations.  Your comments present some interesting ideas.  EPA considered

these as it finalized the TMDL and more importantly will take these concepts into consideration as it works with the states and

stakeholders ensure trading programs are expanded in a manner that is orderly, accountable, transparent and effective.  EPA agrees

that it will take time for states to develop and expand nutrient trading programs and EPA intends to work closely with the states and

stakeholders in an orderly transition toward expanded programs.

 

 

Comment ID 0552.1.001.003

Author Name: Steidel Robert

Organization: City of Richmond, Virginia

We appreciate and support Virginia's inclusion of an expanded trading program as a local implementation option.

Virginia has a nationally recognized point-point trading program that currently includes domestic and industrial

wastewater treatment plants. We believe that expansion of Virginia's trading program is one way to provide flexibility to

help make attainment more feasible. 
 

Response 

Thank you for your comments.  EPA supports Virginia’s proposed expansion of its Nutrient Credit Exchange and its proposed

additional regulatory drivers necessary to stimulate demand for an expanded trading market.  EPA has worked closely with Virginia

to ensure that if the proposed expansion of the exchange program is delayed or unsuccessful in meeting the state’s TMDL

allocations, contingency plans are in place and able to be implemented.

 

Comment ID 0571.1.001.021

Author Name: Rountree Glynn

Organization: National Association of Home Builders (NAHB)

c. Water Quality Trading and Other Flexibility and Cost-Effectiveness Provisions Are Critical to the TMDL's Success.

 

The stormwater pollutant reductions that will be mandated under the TMDL for new development, redevelopment, and
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the retrofit of existing impervious pavements in cities and towns will not be achievable without a robust trading program

and adequate off-site mitigation alternatives. This is due to both the technical challenges posed by the urban setting

and the cost of retrofits. Likewise, communities that wish to add jobs and grow will depend on the existence of new

growth to purchase offset credits prior to construction. Further, without trading, agricultural entities, for the most part,

will be unable to make sufficient pollutant reductions necessary to restore the Bay due to the sheer costs they will be

asked to bear. Without a major contribution from agriculture that is proportional to agriculture's contribution to the

impairment of the Bay, the Bay restoration goals will be unattainable.

 

Though EPA has endorsed the concept of water quality credit trading and has an active technical committee, the Water

Quality Trading Forum, that examines the concept, nothing visible has been done to put pen to paper to actually move

towards developing a robust, interstate water quality credit trading program made necessary by the proposed TMDL.

This will prove extremely problematic as the program is implemented. Maryland, for example, has not allocated any

loadings for future growth in its WIP and expects that, beginning next year, all future construction will be offset through

the purchase of water quality credits. The state, however, has no functioning program for trading between point sources

and nonpoint sources or for trading between nonpoint sources. Likewise, EPA has itself not proposed a Chesapeake

Bay-scale trading program.

 

A viable and fair trading program must be in place as soon as possible. NAHB submits that EPA is in an ideal place to

do much more to help states bring this about. The agency is the only entity that has had full knowledge of the necessity

for a large, broad-based trading program that would allow NPDES permit-holders to purchase credits from the low-cost

agricultural BMPs that will be necessary to fund if the construction industry is to survive in the Bay watershed. To date,

the agency has done nothing but publish papers on the many provisions that others must meet to put together a trading

program. To further assist in the development of water quality trading, the Chesapeake Bay Program should be working

with the EPA's HQ permits section to provide appropriate trading language for incorporation into NPDES permits,

identifying the elements necessary for an acceptable trading program, and working to find an entity capable of

overseeing the generation and selling of water quality credits. Home builders normally have short-duration permits of

nine months to a year, adding another complication to their participation. However, without trading, there will certainly

be further job losses in the housing industry during the beginning of the restoration program.

 

NAHB can find no language in the proposal that indicates when the purchase of offset credits comes into effect for new

dischargers. While the TMDL is to be "finalized" at the end of 2010, does EPA really intend that offsets for new

dischargers must take place for new construction permits as of Jan. 1, 2011? How are the pollutant loadings from

construction projects to be determined? What are the loadings that EPA expects to result from the construction of a new

home, and what data has led EPA to its estimate of pollutant loadings from home building? 

 

NAHB has several outstanding concerns regarding the proposed use of water quality trading in the Chesapeake Bay

watershed:

 

--We fear that the state trading programs may be reluctant to sell credits to private businesses to allow the state to

retain a supply of credits to offset the new discharges from road building, construction activities, or other operations.

 

--The vast majority of home builders have NPDES permits that are required for nine months to a year, the time needed

to build a single home. Their businesses may be disadvantaged in trading programs which are designed for use with

industrial or MS4 permits, which normally span at least five years.
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--It strains belief to think that every new NPDES discharger in the entire 64,000-square-mile watershed will be able to

acquire the credits that they need to do business in 2011 when no state has anything approaching such a program now.

The potential economic consequences of this requirement could be devastating to the region's economy. Without

readily available, affordable, and adequate water quality trading options for businesses in the watershed, EPA must

delay the effective date of the TMDL.

 

EPA should also consider the developing Ohio River Basin Trading Project as a possible model for trading in the

Chesapeake Bay watershed.[FN 39]  The Ohio River Basin project trades both nitrogen and phosphorus and should at

least provide "lessons learned" for those working to bring trading to the Bay. We also strongly encourage the

Chesapeake Bay Program Office to consider sediment trading as well as nutrient trading for the same.  

 

[FN 39] See http://mydocs.epri.com/docs/public/000000000001019305.pdf.  
 

Response 

Thank you for your comments.  EPA took these into consideration as it finalized the TMDL and continues to work with the Bay

jurisdictions to develop and implement successful and legitimate offset and trading programs.  EPA is aware that the World

Resources Institute (WRI) is currently leading a collaboration to develop an online multistate water quality trading platform and

carbon estimation tool for the Chesapeake Bay watershed, and EPA remains very interested in this project.  The project is intended

to build a common integrated platform to facilitate the alignment of state infrastructure for registries, marketplaces, and calculation

tools and could be the foundation for interstate trading in the Chesapeake Bay watershed.  In 2010, WRI received a Conservation

Innovation grant from USDA NRCS to fund this project.  EPA also supports the expansion of existing jurisdictional offset and

trading programs to incorporate additional sources of loadings and to provide innovative and flexible approaches for meeting

TMDL allocations.  EPA is working with the relevant permitting authorities in the watershed to determine effective and appropriate

methods for acknowledging offsets and trading in NPDES permits.

 

Comment ID 0583.001.005

Author Name: Campaign Mass

Organization: Virginia League of Conservation Voters

Finally, the plan fails to ensure the proposed pollution trading programs are accompanied by specific requirements and

program details that don't just move pollution around, but actually remove it from our water. 
 

Response 

Thank you for your comment.  EPA is working with the Chesapeake Bay jurisdictions to ensure the development and

implementation of orderly, accountable, transparent and effective offset and trading programs.
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Comment ID 0588.1.001.003

Author Name: Merrifield Ed

Organization: Potomac Riverkeeper, Shenandoah Riverkeeper

Pollution Trading 

 

We are compelled to again point out to EPA the problems with trading pollution. The many process and administrative

issues that have been documented with nutrient trading, pale in comparison to the simple fact that trading pollution is a

violation in letter and spirit of the Clean Water Act. It is not only illegal but bad public policy and will not result in a Clean

and Healthy Bay.  
 

Response 

Thank you for your comment.  EPA disagrees that offset and trading programs violate the Clean Water Act. EPA does share your

concern that offset and nutrient credit trading programs not cause water quality or other environmental problems in the Bay

watershed.  This type of unintended consequence is directly addressed by the common elements of offset and trading programs in

the draft and final TMDL as well as EPA’s existing water quality trading policy and trading toolkit for NPDES permit writers

(documents cited in the TMDL Appendix).  It is EPA’s view that if an offset or trade would result in local exceedances of water

quality standards, that such a trade could not be authorized under EPA regulations.  EPA will continue to work closely with the Bay

jurisdictions to ensure that such unintended consequences are avoided.

 

Comment ID 0590.1.001.014

Author Name: Chavez Jennifer

Organization: Earthjustice et al.

12. Trading: The above analysis of the illegality and arbitrariness of EPA's offset proposal applies with even greater

force to EPA's suggestion (at 10-3 to -4) that inter-source (and inter-segment) trading should be allowed. There is no

legal authority for such trading, and allowing it would undermine the enforceability and integrity of the entire Bay TMDL.

As with offsets, a trading scheme raises the specter of nonpoint sources trading credits generated by unenforceable

and unverifiable pollution cuts to allow pollution increases that otherwise would be forbidden (at risk of enforcement

action by EPA or citizens). If the past decades of taught us anything about cleaning up the Bay, it is that we need

stronger and more enforceable pollution limits, not weaker limits that can by circumvented and undermined by trading

shell games. Furthermore, as with offsets, EPA cites no reasoned basis that either the agency or the states have the

resources to adequately track and police trades involving potentially hundreds of sources throughout all of the Bay

states. 
 

Response 
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EPA intends for “independent oversight” in section 10.1.1 of the draft TMDL to mean third-party oversight of jurisdictional offset

programs, including by firms under contract to the jurisdictions.  In such cases, contracts ideally would specify the authority of the

third party to arrive at conclusions without being influenced by the jurisdiction.

 

EPA has compiled scientific evidence which is referenced in the TMDL report's section 10-3 to -4 that provided the justification for

allowing inter-source (and inter segment) trading.  EPA has the legal authority to allow this as well as enforce when this trading

fails to meet the trade requirements.

 

EPA intends for “public oversight” in section 10.1.2 of the draft TMDL to mean that jurisdictions should provide information about

their trading and offset programs with detail and explanation sufficient for members of the public understand the programs,

including how individual trading and offset agreements are structured.  Jurisdictions should also provide the public with

opportunities to comment on these programs and individual agreements under such programs.

 

EPA cannot make predictions about whether its budget will support specific activities in the future.  EPA has made

protection and restoration of the Chesapeake Bay a priority, and successful trading and offset programs are an essential component

of achieving the goals of the TMDL.

 

Comment ID 0591.1.001.013

Author Name: Shields M.

Organization:  

Finally, I like to add that any nutrient trading program will harm the bay by allowing some polluters to pollute more. 
 

Response 

Thank you for your comment.  EPA believes offset and trading programs are important tools that have the potential to greatly assist

sectors in meeting their allocations under the Chesapeake Bay TMDL.  EPA’s expectation is that all participants in such programs

will continue to be responsible for complying with all applicable laws and regulations.

 

Comment ID 0612.1.001.006

Author Name: Willis James

Organization: Titan America LLC

Titan America supports delaying adoption of the TMDL and backstops for at least one year and until no sooner than

December 31, 2011 for the following reasons: 

 

--Agricultural BMPs could be funded through a nutrient trading fund which accepts payments from urban/suburban land
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disturbing projects. 
 

Response 

Thank you for your comment.  EPA does not intend to delay implementation of the Chesapeake Bay TMDL.  EPA will continue to

work with the Bay jurisdictions to explore approaches to funding projects that reduce loadings to the Chesapeake Bay and its

tributaries.

 

Comment ID 0613-cp.001.001

Author Name: Hartley David

Organization: Eastern Panhandle Home Builders Association

The Chesapeake Bay TMDL will require many changes affecting our members in various aspects. Waste water

treatment plants process effluent from houses we build and our members manage construction stormwater as well as

construct storm water management facilities.

 

The creation and implementation of an interstate nutrient credit trading program would be essential for developers to

meet the TMDL/West Virginia WIP. This is particularly true in our area because we are a relatively small part of the

Chesapeake Bay Watershed and West Virginia's nutrient credit trading program may be not developed to a point where

credits can be verified and sold. Without the interstate credit trading program, development would essentially stop here

and the contributions from development to the TMDL would not happen.

 

There we urge EPA to fast track an interstate nutrient credit trading program for implementation before the current

Constriction stormwater Permit expires in West Virginia so that options will be available can both project the Bay and

make sense for business owners. 
 

Response 

Thank you for your comment.  EPA is aware that the World Resources Institute (WRI) is currently leading a collaboration to

develop an online multistate water quality trading platform and carbon estimation tool for the Chesapeake Bay watershed, and EPA

remains very interested in this project.  The project is intended to build a common integrated platform to facilitate the alignment of

state infrastructure for registries, marketplaces, and calculation tools and could be the foundation for interstate trading in the

Chesapeake Bay watershed.  In 2010, WRI received a Conservation Innovation grant from USDA NRCS to fund this project.  EPA

also supports the expansion of existing jurisdictional offset and trading programs to incorporate additional sources of loadings and

to provide innovative and flexible approaches for meeting TMDL allocations.
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Comment ID 0614.1.001.009

Author Name: Street William

Organization: James River Association (JRA)

The Draft WIP Relies Too Heavily on Expanded Nutrient Trading - The draft Virginia WIP calls for a greatly expanded

nutrient trading program. Currently, Virginia's nutrient trading program allows for trading to comply with wastewater

discharge permits and stormwater permits for new development and is generally targeted to provide flexibility in

reaching the last amount of pollution reductions which can be the most expensive. The Virginia Draft WIP would expand

this to include all major pollution sources and proposes to utilize this mechanism to drive large levels of pollution

reductions. The scope of the proposed pollution trading program extends well beyond any such program implemented

to date in the nation. However, the plan does not provide sufficient detail on how the program would be established and

whether there would be adequate supply and demand to create a market of the size and scope envisioned by the draft

WIP.

 

As long as local water quality is sufficiently protected, JRA supports the development and use of a nutrient trading

program to increase cost efficiencies of meeting the Chesapeake Bay allocations. We suggest that sector allocations be

set at attainable levels and that the trading program be available as an option for appropriate sectors to reduce costs.

Under the Draft WIP, some sectors would have no option but to trade in order to meet their allocation, which would

distort the market and lead to less cost efficiencies. 
 

Response 

Thank you for your comments. EPA supports Virginia’s proposed expansion of its Nutrient Credit Exchange together with the

proposed regulatory drivers that are necessary to stimulate demand in nutrient credit markets.  EPA has worked closely with

Virginia and will continue to do so to ensure that if the proposed expansion of the exchange program is delayed or unsuccessful in

meeting the state’s TMDL allocations, contingency plans are in place and able to be implemented.

 

Comment ID 0681.1.001.013

Author Name: Baxter Russ

Organization: VA Department of Environmental Quality

The Commonwealth's existing Chesapeake Bay Nutrient Credit Exchange program allows trading among wastewater

treatment facilities located within the same river basin, with one minor exception. Dischargers on VA's Eastern Shore

may secure credits from plants located in the Shenandoah-Potomac and Rappahannock basins. The Bay TMDL is

structured with 39 Virginia segment-sheds assigned separate TMDL equations for nitrogen and phosphorus. EPA's draft

TMDL document does not explicitly acknowledge that dischargers within the same river basin, but are located within

different segment-sheds in that river basin are allowed to exchange nutrients. Although the current TMDL wording

expresses EPA's general support for trading, there should be no possibility that EPA or other stakeholders could

misinterpret such general language as not allowing trading across different segment-sheds within the same river basin.
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Recommendation: The final TMDL needs to explicitly acknowledge EPA's support for nutrient trading among Virginia

wastewater dischargers located in different segment-sheds, but within the same river basin, with the one exception for

the VA Eastern Shore noted above. 
 

Response 

Thank you for your comments. EPA supports Virginia’s Nutrient Credit Exchange and its proposed expansion, including the

proposed regulatory drivers that are necessary to stimulate nutrient credit markets.  EPA interprets the language of the draft and

final TMDL with respect to nutrient offsets and trades to support Virginia's nutrient trading program which allows nutrient trading

among Virginia wastewater dischargers located in different segment-sheds, but within the same river basin, with the one exception

as determined by Virginia for the Virginia Eastern Shore.

 

Comment ID 0689.1.001.025

Author Name: Hann Steven

Organization: Capital Region Council of Governments TMDL Work Group

36. It is clear that nutrient credit trading will be severely impacted by the delivery ratio issue discussed earlier in these

comments. All trades, including those that have taken place, may be suspect if delivery ratios change during the trading

process. The Bay TMDL should also address and delineate guidelines for both interstate and intrastate trading.

 

37. Does EPA support Pennsylvania's trading program as currently established and as set forth in Pennsylvania's draft

W1P?

 

38. EPA's "backstop allocation" approach will dramatically hinder Pennsylvania's Nutrient Trading program, essentially

eliminating all point sources as sellers of credits. 
 

Response 

Thank you for your question.  The possibility exists that adjustments to delivery ratios, edge of segment factors, and best

management efficiencies may be needed as the Chesapeake Bay Watershed Model is revised.  Such changes may impact nutrient

credit generation and purchases under the existing offset and trading programs, but EPA is committed to minimizing such impacts

on existing offset and nutrient credit transactions to the extent possible and appropriate.  EPA will continue to work with

Pennsylvania to ensure that its trading program meets EPA’s expectations, including by reviewing the jurisdiction’s program in

detail in 2011.

 

In establishing the TMDL, EPA is responsible for ensuring that nutrient and sediment reductions from both point and nonpoint

sources in the TMDL are supported by a clear set of functional programs that provide the reasonable assurance the load allocations

and wasteload allocations in the TMDL will be achieved.  EPA carefully considered the content of the jurisdictions’ draft and final
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Phase I WIPs in it’s preparation of the draft TMDL for public comment and in establishing the final TMDL for Chesapeake Bay.

EPA’s proposed reductions to POTW allocations in the draft TMDL were backstops resulting from a lack of reasonable assurance

demonstrated in draft Phase I WIPs.

 

In the final TMDL, the load allocations and wasteload allocations are with some exceptions, consistent with the load allocations and

wasteload allocations proposed by the jurisdictions in their final Phase I WIPs.  In some cases, the load and wasteload allocations in

the TMDL differ from what was contained in the draft TMDL for public comment, the jurisdictions’ draft Phase I Watershed

Implementation Plans, and/or the the jurisdictions’ tributary strategies.  The degree to which such allocations differ from these

earlier documents varies by jurisdiction and sector. 

 

EPA recognizes that more restrictive WLAs on a POTW may affect that source’s ability to generate nutrient credits.  EPA has

worked closely with Pennsylvania in the development of its trading program.  With the finalization of the Chesapeake Bay TMDL,

EPA intends to continue to work with the Commonwealth to help ensure that Pennsylvania trading program is successful in meeting

the state’s TMDL allocations.

 

EPA is collaborating with the World Resources Institute (WRI) and WRI’s project partners to develop an online multistate water

quality trading platform and carbon estimation tool for the Chesapeake Bay watershed.  This project seeks to build a common

integrated platform to facilitate the alignment of state infrastructure for registries, marketplaces, and calculation tools and could be

the foundation for interstate trading in the Chesapeake Bay watershed.  In 2010, WRI received a Conservation Innovation grant

from USDA NRCS to fund this project.

 

Comment ID 0695.1.001.001

Author Name: Helfrich Michael

Organization: Lower Susquehanna Riverkeeper

The Lower Susquehanna Riverkeeper, representing the members of Stewards of the Lower Susquehanna, has signed

on to additional comments regarding the Pennsylvania WIP submitted by the York County, PA TMDL workgroup to DEP

and cc'd to EPA. Our comments to the EPA's TMDL are dedicated to the use of Nutrient Trading as a tool for reducing

pollutants, and as a tool to allow for continued population growth and development within the Chesapeake watershed.

 

The Clean Water Act and other laws protecting our environment were enacted for the purpose of creating a sustainable

society for ALL future generations. In the Clean Water Act we find a mandate to reduce loads until ALL waters are

Fishable, Swimmable, and Drinkable. A Nutrient Trading program that is not based on thorough monitoring and

verification, does not contain a long-term easement-like trading system, or increases quantities of substances that are

currently unregulated but are known or suspected carcinogens and endocrine disruptors, will inevitably fall short of the

goals of nutrient reduction, and sustainable waterways and communities. From what we have seen so far, we cannot

endorse Nutrient Trading. Here are our concerns.

 

Unlike existing air quality trading programs that relate easily measured discharges from one smokestack to another,

Non-Point to Point Source trading occurs between a model estimate and a measured discharge. A recent report from
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UMCES points out the "uncertainty associated with reducing nutrients through best management practices." 

 

Perspectives from the University of Maryland Center for Environmental Science on the Draft Reports Addressing Key

Challenges to Chesapeake Bay Protection and Restoration 9/23/2009

 

Market Approaches Must Yield Quantifiable Benefits. Markets are a popular idea for cost-effectively achieving

environmental benefits, but they require appropriate regulatory caps (e.g., nutrient and sediment caps, impervious

surface caps) and accurate quantification of the benefits (e.g. reductions in sources) achieved. The latter requirement

poses great challenges for markets that would allow non-point sources to trade with point sources because of the high

levels of uncertainty associated with reducing nutrients through best management practices. Market systems should be

promoted in which buyers pay for results and not just the implementation of a practice. This requires more rigorous

assessment of BMP performance.

 

A recent USGS report and subsequent news articles suggest that agricultural BMP's may not be as effective as

predicted. The Agricultural Industry on the eastern shore of Maryland would have us believe that they have already

implemented programs to reduce runoff, yet actual sampling suggests that their efforts have not been successful.

 

Chesapeake Bay progress uneven, study shows Data suggest sewage upgrades working, farm runoff controls aren't By

Timothy B. Wheeler, The Baltimore Sun September 15, 2010

 

A new study shows some Chesapeake Bay rivers have gotten cleaner over the past three decades, while others are

getting worse. The analysis, released Wednesday by the U.S. Geological Survey, suggests costly upgrades of sewage

plants have helped, scientists say, but it raises questions about the effectiveness of efforts to date to curb polluted

runoff, particularly from farms on Maryland's Eastern Shore. "We're going in the wrong direction in some places, and the

right direction in others," said William Dennison, vice president for science applications of the University of Maryland

Center for Environmental Science. He called the USGS analysis a breakthrough in tracking where the 27-year-old bay

restoration effort is making progress - and where it's falling short.

 

Nutrient Trading does not just trade N's and P's, but trades solutions, wastewater treatment plant effluent and

agricultural runoff, that contain complex mixtures of metals, hormones, antibiotics, pharmaceuticals, industrial and

medical wastes, etc. We have found no analysis of these additional pollutants. We find significant difference in the

makeup of the solutions, but have no understanding of the costs/benefits of trading wastewater mixtures for agricultural

mixtures, or for suburban or urban stormwater mixtures.

 

Some of the differences that must be looked at further are flow rates, seasonality, and local ("hotspot") impacts. WWTP

effluent releases occur daily at a relatively constant rate. Agricultural Run Off is usually produced only during

precipitation or freeze/thaw streambank erosion. Agricultural Run Off is seasonal and annual trends vary, allowing for

periods of healing (as has been occurring in the Bay in the recent low precipitation years). WWTP effluent contains tens

of thousands of chemicals that are not tested for, including endocrine disruptors and antibacterials. Agricultural Run Off

also contains other bioactive chemicals such as hormones, antibiotics, and herbicides. Which is worse? Constant loads

or variable? Local concentrations or broad non-point input? The unevaluated mixture of chemicals in WWTP effluent

and sludge, or the unevaluated mixture in various manures? And how will this impact individual waterways? We do not

feel that these questions have been satisfied, and would request that they be satisfied before endorsement or creation

of a Nutrient Trading program.
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While concerns regarding the financial burden of upgrading aging WWTP's is understood, trading to put off these

upgrades begs the question: How long until Point Sources have to upgrade? This plan to put off upgrades seems to

miss two points, one regulatory and one economic. The NPDES Program is designed to ratchet down on pollution

discharges by requiring 5-year assessments of treatment efficiency based on Best Available Technology. This is our

mechanism to eventually reach zero discharge. Are we abandoning BAT for "lowhanging fruit"? And the economic

question: If there is a deadline for WWTP upgrades (which we haven't seen), the best bet for financing appears to be

(with any luck in the economy) sooner rather than later.

 

New Point Sources are our next concern. In the current Pennsylvania program, there is very little assurance that new

sources will be able to fulfill their required commitment to provide for credits "for the life of the project". Here are the

relevant references for PA's plan to accommodate development.

 

Pennsylvania's Chesapeake Bay Tributary Strategy Implementation Plan for Sewage Facilities Planning

 

II. New Discharges and Facility Expansions

 

Where credits are purchased for new land development projects that result in new discharges or facility expansions, a

developer or municipality must commit in writing, as part of the sewage facilities planning process, to purchase nutrient

credits sufficient to offset nutrient loads from the project. If the purchase of credits is necessary to maintain the zero net

increase of nutrients, then the assurance must provide for those credits for the duration of the design life of the project.

 

PA Draft WIP Section 6. (page 50)

 

Guidance Document Number 392-0900-001: Final Trading of Nutrient and Sediment Regulation Credits - Policy and

Guidelines

 

The Department will expect to see assurances in the proposal that the credits will be provided to assure the long-term

compliance for the treatment facility to meet the regulations in Chapter 71, Section 71.72.

 

For instance, a formal agreement between the municipality and the developer/permittee that establishes the

developer/permittee's responsibility for operating and maintaining the system by providing credits, and the responsibility

of the municipality or local agency for oversight of the system, would normally be an acceptable assurance.

 

Long-Term Availability of Credit is required to make such assurances. No commitments to credit availability have been

made by any Department of Agriculture or Farm Bureau as to the "perpetual" availability of credits, as would be needed

by a new source.

 

The demand for credits could come from a broad spectrum of users: existing WWTP's, expanding WWTP's, new

WWTP's and POTW's, Municipal Stormwater MS4's, new development stormwater offsets, new industrial sources,

electric utilities, and others. The agricultural community is being looked at as the major source for these credits, but

again, no commitment of credit availability has been made. Availability of credits will be tied to crop prices and real

estate markets. Shifts in the economy such as the recent ethanol rush could take "credited" lands out of the program to

be replaced with cash crops. Assurances based on long term availability of credits are questionable, at best.
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An additional concern is the long-term impact of new development to the availability of credits, as much of the

development occurs on former agricultural lands. We currently count on our agricultural lands to process much of our

WWTP sludge, as well as most of our animal waste. As development grows, the sludge burden grows. At the same

time, the amount of available cropland decreases due to development. Animal production has not decreased, so the

ever-declining amount of land is expected to process our "organic" wastes? In addition to the environmental concerns,

the economics of trading in this fashion could greatly increase the cost of credits. As available agricultural land is

reduced, the availability of credits, or supply, is reduced, driving the price up.

 

This leads us back to the "assurances" given by developers. Consider this scenario. A new neighborhood links into an

expanding WWTP. The new users are charged based on Credit Price. This price goes up substantially as demand

increases. Fifteen years from now the neighborhood association that has inherited these payments revolts at the prices

and the residents contact their politicians. The politicians are outraged at the price of credits, and they change credit

requirements. Now, hundreds of new neighborhoods pollute without offsets. This is our concern for the future.

PERPETUAL easements are the only way to assure credit availability.

 

Different agricultural BMP's have different effects on our waterways. Proper buffers will reduce nutrients, sediment and

pesticides. Manure export addresses nutrients but NOT endocrine disrupting herbicides. These variations need to be

taken into consideration when making trades. Trading wastewater treatment plant effluent for manure exportation

credits may reduce nutrients, but add substantially to the "emerging contaminant" concentrations.

 

Manure exportation to neighboring watersheds is not a sustainable strategy. Currently 1.2 million pounds/credits of

Nitrogen are immediately available "Contingent on Sale Project that has been certified but the project will only be

installed if the credits are purchased" *PA DEP Credit Registry. Much of this manure will be spread in the Delaware and

Allegheny/Ohio watersheds. This practice could explode with passage of Interstate Nutrient Trading, causing loads to

those waterways to increase.

 

Manure exportation leads us to another concern. Will it be legal to export manure for credit, and fertilize with sludge for

cash? We have found nothing in the existing programs that would prevent this if agricultural operations were inclined to

do this.

 

Another environmental consideration must be made for recent research by USGS suggesting that wetland expansion in

Phosphorus saturated soils will increase release of available Phosphorus, the Dissolved Inorganic Phosphorus (DIP).

DIP is the phosphorus immediately available to the Cladophora algae blooms that are choking the Susquehanna River.

USGS has shown substantial increases in the DIP levels since 1985, while PA DEP claims Phosphorus reductions.

Wetland expansion in the lower Susquehanna must be evaluated for Phosphorus saturation before it is encouraged or

credited.

 

We have additional concerns regarding Verification and Accountability. DEP, MDE, and DEQ are currently all grossly

deficient in transparency and/or enforcement. Maryland continues to deny Waterkeepers the Nutrient Management

Plans that were ordered to be released by the court. The MD Farm Bureau fights transparency for NMPs, claiming it

would destroy the Maryland agricultural economy (note: PA NMP's are available at DEP or County Conservation

Districts.) Even in PA, the brokers hide the actual client's identity. Why should the public expect that the Nutrient

Trading program will be transparent?
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We continue to have concerns with the Verification and Accountability of agricultural credits. While a great deal of

science has gone into predicting the removal efficiencies of different practices, the upkeep of these practices, and run

off event variability still produce potential for broad inaccuracies in the modeling. Pennsylvania's program, which DEP

claims will remain the same, has no individual farm or in-stream verification. To our knowledge, no funding has been

committed by states for the needed increased staff requirements. Some suggest that verification will be done by Third

Parties. These Third Party Verifiers are yet to be named. A Third Party Verifier system must NOT include brokers, as

the Chicago Carbon Exchange does. This includes other parties that have "sector interests," such as the Farm Bureaus

or industry organizations. Allowing verification to be done by interested parties, particularly brokers, is far too similar to

the temptations of the mortgage crisis. Profit will be based on numbers of transactions, while verification is extra work

without profit. Disinterested parties, possibly governmental, must be found to perform annual verification.

 

Proponents of Nutrient Trading assure us that the Clean Water Act has powerful tools for citizen oversight of trading.

Government agencies and environmental non-profits can't keep up with the work that needs to be done now, let alone

having an additional convoluted system of trades to verify.

 

IF these entities are expected to help in this endeavor, Transparency must be developed. Interstate Nutrient Trading will

create complex webs of transactions for credits that may be spread across six states and 64,000 square miles of the

Chesapeake.

 

Environmental Justice issues are a concern when considering Nutrient Trading programs. Communities with available

funds will be able to purchase credits more readily, and they could buy more credits at higher prices, allowing continued

pollution. Poorer communities, that may actually need credits to put off upgrades until funds can be procured, are at a

disadvantage.

 

In a program where credit prices are being determined by annual auction, as in Pennsylvania's program, there is great

uncertainty in the cost to the municipal or homeowners' association budget. As demand for credits increases and the

cost per credit increases, poorer communities will pay a higher percentage of total community income, creating a

greater burden on poorer communities.

 

Our final comment regarding Nutrient Trading has to do with its effect on Innovation. Innovation is spurred by demand.

Trading puts off demand. A technology invented that will reduce nutrient loads at 40% of today's cost will still not be

competitive with agricultural credits that will be abundant for the first years of the program. Cost-effective technologies

are being tested and put in place. The Ostara direct phosphorus removal system has been put in place at two

Chesapeake watershed WWTP's, in York, PA and in Suffolk, VA. With experts predicting a "phosphorus peak" within 40

years, technology to save phosphorus needs to be put in place. Currently 10% of all mined phosphorus is passing

through WWTP's. This needs to be recovered.

 

There are Alternatives to Nutrient Trading. EPA's Backstop TMDL is already designed to put pressure on the states to

reduce non-point sources. The threat of the TMDL to reduce loads from WWTP's to Best Available Technology will

encourage WWTP's to fund BMP's, without providing credits to increase pollution. This could be done on subwatershed

levels where the actual reductions could be monitored and documented.

 

The Clean Water Act NPDES program was designed to combine funding with required technological improvements.
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Funding is currently available at record-low interest rates. This is the perfect financial market to be taking out bonds for

municipal WWTP upgrades. 
 

Response 

Thank you for your comments.  EPA took these into consideration as it finalized the TMDL and continues to work with the

Chesapeake Bay jurisdictions to develop and implement orderly, accountable, transparent and effective offset and trading programs.

 EPA shares your concern that offset and nutrient credit trading programs not cause water quality or other environmental problems

in the Bay watershed.  This type of unintended consequence is directly addressed by the common elements of offset and trading

programs in the draft and final TMDL as well as EPA’s existing water quality trading policy and trading toolkit for NPDES permit

writers (documents cited in the TMDL Appendix).  It is EPA’s view that if an offset or trade would result in local exceedances of

water quality standards, that such a trade could not be authorized under EPA regulations.   EPA will continue to work closely with

the Bay jurisdictions to ensure that such unintended consequences are avoided.

 

Comment ID 0710.001.006

Author Name: Berger Karl

Organization: Metropolitan Washington Council of Governments (COG)

Is it EPA's view that the state WIPs must establish a WLA that is lower than the 2009 progress level for existing urban

stormwater loads (Le. through application of retrofits) before they can establish reasonable assurance for a trading

program?

 

Does this same point apply to septic (Le., state must establish a performance standard requiring load reductions before

it can establish reasonable assurance for a trading program)? 
 

Response 

Thank you for your comments. The final TMDL is the baseline from which both point and non-point sources develop their credit

generation protocols as part of their particular state's trading and offset programs.

 

Comment ID 0732.001.008

Author Name: Hoagland Roy

Organization: Chesapeake Bay Foundation (CBF)

EPA Needs to Play a Stronger Role in Governing Nutrient Trading and Offsets

 

For the last several years, CBF has been actively engaged in the development of the nutrient trading programs in
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Maryland, Virginia and Pennsylvania. The Chesapeake Bay TMDL provides a unique opportunity to demonstrate that a

nutrient trading program, subject to strict oversight and carefully-crafted rules keyed to environmental performance

targets, can help make a regulatory program function in a more economically efficient way. In particular, there is the

potential for nutrient trading to help local governments comply with stormwater permits in a more cost-effective way and

as a framework to account for, and offset, new loads of nitrogen and phosphorus resulting from growth and

development.

 

As with other elements of the Chesapeake Bay Program, successful work on offsets and trading in the Chesapeake

Bay could serve as a powerful model to consider in other watersheds. Unfortunately, substantial differences currently

exist among the trading programs that have developed in the watershed states. This not only presents issues of

inequity, but also will hamper efforts to establish an interstate trading program that could. present even more

opportunities for economic efficiency. Consequently, EPA needs to work to harmonize the state programs and use its

oversight of the WIPs and of state-issued permits to ensure that offsets for new growth and trades to meet reduction

targets operate by the same rules - rules that ensure transparency, accountability, scientific integrity, and consistency -

among jurisdictions. See EPA guidance entitled "Guide for the Evaluation of Watershed Implementation Plans," dated

April 2, 2010 and attached Settlement Agreement of May 10, 2010, specifically Section III.B.4.f and 11 (EPA oversight

of offsets a specific obligation.) [Comment Letter contains additional information in the form of an attachment. See

original comment letter 0732.1, page 79 of the pdf]

 

EPA's Appendix S, "Offsetting New or Increased Loadings of Nitrogen, Phosphorous and Sediment to the Chesapeake

Bay Watershed", and Section 10, TMDL Implementation and Adaptive Management, outline broad expectations for

offset programs within and among Bay states. The use of a comprehensive set of definitions, common elements and

program features that guide trading among both new and existing sources of nitrogen and phosphorous are necessary

to further effectuate success. Clear, rigorous and consistent rules will help maintain the integrity of a trading system

while fostering market clarity and stability. The principles outlined in Appendix S, in combination with many strong

elements in EPA trading policies, must be implemented to ensure that trading contributes to, and does not undermine,

progress toward meeting the TMDL goals.

 

In particular, EPA needs to play a strong and active role in defining "baseline." In this context, we are referring not only

to the baseline that must be achieved before an entity can sell credits in the compliance market, but also the baseline

for estimating new loads that need to be offset.

 

In the case of the former, EPA should require the states to demonstrate that their baseline for sellers equates to that

entity's proportion of achieving the Bay TMDL. The current definition of baseline in Pennsylvania for agricultural

producers would not meet this standard. EPA must establish a requirement for this demonstration from all states that

wish to participate in nutrient trading. Furthermore, it is likely that the baseline will need to be a performance-based

approach that requires a certain level of pollution reduction. This will provide greater flexibility in how achievement of

the baseline occurs (when compared to a more prescriptive approach) and will ensure consistency with necessary

pollution reduction targets.

 

In terms of setting the baseline for offsetting new loads, EPA action needs to reflect elements reflected in the policy

document submitted by CBF in September in response to a request for informal comments on Appendix S. A copy of

the document is attached and incorporated herein by reference. [Comment Letter contains additional information in the

form of an attachment. See original comment letter 0732.1, page 297 of the pdf]

Chapter 1 – Comments and Responses Trading to meet WLAs and LAs

273612/27/2010 06:44 PM EST



 

 

Finally, EPA must lead efforts to harmonize accounting and verification systems for nutrient credits, including the

establishment of a regional nutrient credit registry. See attached Settlement Agreement, specifically Section III.B.11.

[Comment Letter contains additional information in the form of an attachment. See original comment letter 0732.1, page

79 of the pdf]. Currently, there are at least two calculation tools that are being used to estimate pollution loads from

farms: "NutrientNet" developed by the World Resources Institute and the "Nutrient Load Estimator" developed by Water

Stewardship Inc. Potentially, the loadings output from these two models may be different and this disconnect has the

potential to add an unnecessary layer of confusion and skepticism to the nascent trading market. In collaboration with

the Natural Resources Conservation Service, EPA must drive a consensus on the calculation tool as well as verification

procedures for nutrient credits. 
 

Response 

Thank you for your comments.  EPA took these comments into consideration as it finalized the TMDL and will continue to work

with the states in the development of their trading and offset programs.  EPA agrees that rigorous oversight, transparency, and

accountability are important for the development and implementation of successful and legitimate offset and trading programs.

EPA is collaborating with the World Resources Institute (WRI) and project partners in their project to develop an online multistate

water quality trading platform and carbon estimation tool for the Chesapeake Bay watershed.  This project seeks to build a common

integrated platform to facilitate the alignment of state infrastructure for registries, marketplaces, and calculation tools and could be

the foundation for interstate trading in the Chesapeake Bay watershed.  In 2010, WRI received a Conservation Innovation grant

from USDA NRCS to fund this project.  EPA also supports the expansion of existing jurisdictional offset and trading programs to

incorporate additional sources of loadings and to provide innovative and flexible approaches for meeting TMDL allocations.  Your

comments with respect to EPA’s role in establishing a rigorous baseline for credit seller eligibility and a clear baseline for

estimating new loads that need to be offset are very much on point.  EPA fully considered these points as it finalized the TMDL and

will continue to focus in these key points as we work with the jurisdictions to in the development and expansion of orderly,

accountable, transparent and effective nutrient credit exchange programs.

 

Comment ID 0746.1.001.020

Author Name: Carl Jimmie

Organization: Southern Tier Chesapeake Bay TMDL Commenting Coalition

Finally, the TMDL and the NY WIP should explicitly allow trading and other mechanisms that DEC can use to change

allocations within and between the six broad source categories listed in the Draft WIP for the Bay TMDL, without having

to first have a modification to the TMDL (or the New York WIP) approved by USEPA. 
 

Response 

Thank you for your comment.  EPA considered your suggestion as it finalized the TMDL and continues to work with the

Chesapeake Bay jurisdictions to develop and implement offset and trading programs that incorporate appropriate levels of
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flexibility for program participants.

 

Comment ID 0747.001.001

Author Name: Hankins Joseph

Organization: Jefferson County (West Virginia) Public Service District

A transparent and accessible framework for regional or inter-state water quality trading and nutrient offset provision

must be developed. USEPA must take a leading role in assuring that a credible, defensible and efficient system is

available to point source permit holders. 
 

Response 

Thank you for your comments.  EPA is aware that the World Resources Institute (WRI) is currently leading a collaboration to

develop an online multistate water quality trading platform and carbon estimation tool for the Chesapeake Bay watershed, and EPA

remains very interested in this project.  The project is intended to build a common integrated platform to facilitate the alignment of

state infrastructure for registries, marketplaces, and calculation tools and could be the foundation for interstate trading in the

Chesapeake Bay watershed.  In 2010, WRI received a Conservation Innovation grant from USDA NRCS to fund this project.  EPA

also supports the expansion of existing jurisdictional offset and trading programs to incorporate additional sources of loadings and

to provide innovative and flexible approaches for meeting TMDL allocations.

 

Chapter 1 – Comments and Responses Trading to meet WLAs and LAs

273812/27/2010 06:44 PM EST



Response to Public Comments: Chesapeake Bay TMDL for Nitrogen, 
Phosphorus and Sediment 

Issue Category: 28. Revising the TMDL 

Pages 2739 – 2752  

 

 

 

 

 

 

 

 

 

 

 

December 29, 2010 

Docket #: EPA‐R3‐OW‐2010‐0736 



 

28 - REVISING THE TMDL

Comment ID 0038.1.001.026

Author Name: Eisen Professor Joel

Organization: University of Richmond Environmental Law and Policy

After a presidential executive order making the Chesapeake Bay a high priority item, I feel that the most important part

of the following steps is the "adaptive management." As progress continues and improvements are made, it is important

to adapt the way water quality is being managed, but avoid the necessity of federal actions or consequences. If

something is not written into the TMDL about revisiting the system besides at the two goal dates. What is the plan about

monitoring the progress over time? Is there room for revision or are there requirements for revision to the TMDL? 
 

Response 

Please refer to Sections 5.2 and 7.2.3 of the final Chesapeake Bay TMDL document for a discussion on the Bay monitoring network

and the accountability tracking system.  Please refer to Section 10.3 of the final document which outlines plans and procedures for

future revisions to the TMDL.

 

Adaptive management is important to such a long implementation period as that being employed for the Chesapeake Bay. With

several 'reassessments' of the state Watershed Implementation Plans and the TMDL planned and the 2 year milestones, there is

currently planned adequate opportunity for adaptive managment of the Bay restoration. Much of the planning and actions for the

restoration of the Chesapeake Bay is contained in the state Watershed Implementation Plans and not in the Bay TMDL. As such,

these plans can be modified when necessary by the states.

 

Comment ID 0126.1.001.008

Author Name: Craun Ed

Organization: Augusta County Farm Bureau

Within the Model TMDL and with future evaluations there needs to be provisions for the inclusion of those BMP

improvements that are or have been implemented through voluntary means. 
 

Response 

Please see response to comment 0648-cp.001.002,

 

Comment ID 0154-cp.001.005
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Author Name: Dyson Gary

Organization: Planning and Code Administration, City of Gaithersburg, Maryland

• TMDLs and allocations should not be finalized until the WSM model update process is complete so that the projected

benefits will be accurate and local governments do not waste scarce resources doing analysis and making decisions

twice. 
 

Response 

Please refer to comment 0169.1.001.006

 

Comment ID 0169.1.001.006

Author Name: Crim Martin

Organization: Town of Occoquan, Virginia

In fact, EPA has effectively acknowledged that the model and model inputs are incomplete by announcing its intention

to conduct additional model calibration after the TMDL is established. 
 

Response 

As stated in the letter from Shawn Garvin (EPA Region 3 Administrator) to the Principals' Staff Committee on June 11, 2010,

“prior to 2017, EPA plans to review the full suite of the partnership’s Bay models based on the best available science and decision-

support tools and consider whether updated models should be developed to support phase III implementation plans and potential

modifications to the Bay TMDL allocations.”

 

New data and science will always continue to become available and, as stated in the above mentioned letter, EPA is using an

adaptive management approach to incorporate new information as it becomes available with scheduled upgrades during 2011 and

2017.  There is no anticipation of jurisdictions over-controlling nutrients in the interim.

 

Link to the letter: http://archive.chesapeakebay.net/pubs/TMDLScheduleLetter.pdf.

 

 

 

Comment ID 0227.1.001.019

Author Name: Strauss Sandra

Organization: Pennsylvania Council of Churches
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As essential as TMDLs are to establish responsibility for water quality cleanup actions, they are also a flexible tool. EPA

can propose modifications at any time based on changes in water quality standards and improvement of modeling and

analytical tools. This is an important feature of TMDLs. We noted that EPA will evaluate modifications of the

Chesapeake Bay TMDL as early as 2011 based on improvements in the state WIPs and other factors. There is a

general commitment to continuous evaluation and improvement in the Bay Program. 
 

Response 

Please see response to Comment 0410.1.001.024 

 

Comment ID 0265.1.001.029

Author Name: Clark, Stan

Organization: Hampton Roads Planning District Commission (HRPDC), Hampton, Virginia

VII. CONCLUSIONS AND RECOMMENDATIONS

 

EPA has promoted the Bay TMDL as employing an adaptive management approach to restoring the Bay and protecting

the James River, yet its approach to establishing the allocations reflects anything but an adaptive approach. Rather

than calling for incremental additional load reductions that account for the unresolved significant questions surrounding

the accuracy of the chlorophyll-a modeling predictions and the absence of any quantifiable benefit from achieving load

reduction greater than those called for in the James River Tributary Strategy, EPA appears to be determined to press

ahead with proposed allocations that call for load reductions that may go well beyond those needed to restore the Bay

and protect the James River. Adaptive management avoids wasted time and money by providing for the incremental

commitment of resources until the applicable water quality standards are attained. EPA's approach will not achieve

compliance with the standards any earlier, but it does pose a serious risk that the Localities and other sources in the

James and York river basins will expend far more resources than needed to attain the applicable water quality

standards.

 

If EPA is truly committed to an adaptive management approach to the TMDL, it will establish the TMDL based upon the

allocations in the Tributary Strategies while working with the modeling community to address the unresolved issues with

the Phase 5.3 Model and the chlorophyll-a modeling predictions. Once these issues are resolved, the TMDL can be

updated and modified, if necessary, to reflect allocations based on a fully developed and calibrated Phase 5.3 Model,

verified model inputs, and model predictions that (unlike the current predictions) do not have to be manipulated to

produce results consistent with the observed data. In the meantime, progress toward attainment of the applicable

standards can continue. Much remains to be done to attain the Tributary Strategies allocations so no time will be lost

while the work needed to make the Model reliable enough to establish TMDL allocations and fix the model inputs

continues,

 

The approach we recommend would achieve our mutual water quality goals for the Bay more efficiently, cost-

effectively, and quickly by fostering the federal, state, and local partnership that is so critical to an undertaking of this

magnitude. EPA's adherence to an artificial deadline for establishing the TMDLs and its heavy-handed approach to date
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serves only to undermine that partnership and create distrust and resistance on the part of those who must bear the

burdens of achieving the load reductions required to restore the Bay and protect the James River. 
 

Response 

The reason this TMDL is necessary is because the bay has not achieved the water quality goals by 2010 as committed by the Bay

partners. One reason for not achieving a restored bay by that time is the practice of study and delay as suggested in this comment.

The bay restoration is planned to take 15 years. If future studies suggest that different levels of controls are necessary to protect the

bay, this TMDL can be modified to reflect that new information. Until then, this TMDL uses the best available science to support

the loadings (and reductions) necessary to restore the Chesapeake Bay. In this way the TMDL sets the loadings needed to achieve

the existing state water quality standards regulations as required under the Clean Water Act.

 

 

Comment ID 0298.2.001.027

Author Name: Clark Stan

Organization: Hampton Roads Planning District Commission (HRPDC)

The Model results that are the basis for the proposed allocations are clearly lacking in the level of precision and

certainty required to justify the resulting billions of dollars in costs. EPA professes to be taking an adaptive management

approach to the TMDLs; but in reality, EPA is taking an adaptive legal and regulatory approach to the TMDLs by

establishing the TMDLs based on incomplete and flawed science and then seeking to supply the missing

documentation after the fact.

 

If EPA is truly committed to an adaptive management approach to the TMDLs, it would adopt them based upon the

allocations in the Tributary Strategies and then update the TMDLs when the Phase 5.3 CBWM is fully transparent,

developed and calibrated to within an acceptable margin of uncertainty. No time would be lost if EPA‘s accountability

framework remains in place to ensure that progress toward achieving the Tributary Strategy allocations continues while

work on the Phase 5.3 CBWM and model inputs are underway. In fact, the approach we recommend likely would

achieve our mutual water quality goals for the Bay more efficiently, cost-effectively, and quickly by fostering the federal,

state, and local partnership that is so critical to an undertaking of this magnitude. EPA‘s blind adherence to an artificial

deadline for establishing the TMDLs and its heavy-handed and opaque approach to date serves only to undermine that

partnership and create distrust and resistance on the part of those who will bear the burden. 
 

Response 

Please refer to response to comment # 0265.1.001.029.

 

Comment ID 0300.1.001.008
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Author Name: Whirley Gregory

Organization: Virginia Department of Transportation (VDOT)

We understand that EPA intends to work with the states to enable them to make TMDL revisions during 2011 as new

modeling data and other information become available. We recommend that EPA clarify how this TMDL adjustment

process will actually work, include a schedule, and identify the potential implications for WIPs, NPDES permits including

MS4s, and other affected parties. 
 

Response 

EPA has included an expanded discussion on revision to this TMDL in Section 10. It must be clear that NPDES permits must be

issued consistent with the assumptions and provisions of a TMDL.

 

Comment ID 0303.1.001.005

Author Name: Pattie Dudley

Organization: Rapidan Service Authority (RSA)

In addition, as the Chesapeake Bay Program has long ago determined, the York River does not influence mid-Bay

water quality and any regulation of York River nutrient discharges should occur only for local water quality protection.

For about a decade, Virginia has been operating under a York River Tributary Strategy for this purpose. To this end, the

State issued the Virginia Regulations governing WWTPs in the York River basin (and others). Local governments have

designed and constructed the required new facilities with long-term debt, which now must be repaid by the public over

the next 20 to 30 years. 
 

Response 

Please see response to comment # 0288.1.001.028. 

 

Comment ID 0376.1.001.002

Author Name: Smith Brooks

Organization: Virginia Manufacturers Association VMA

Regulated wastewater and stormwater discharges from industrial sources are unique to each industrial site and

process. Throughout the history of the Bay program, industry has worked collaboratively with EPA, Virginia's regulatory

agencies and other stakeholders to assess and control industrial discharges as part of the industrial community's

responsible share of the Bay reductions.
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VMA has been an active participant in all of the Bay restoration efforts, including:

 

(i) In 1997, when Virginia enacted the Water Quality Improvement Act, establishing a process for developing goals and

providing funds for both point source and non-point source improvements.

 

(ii) In 2005, when the Tributary Strategies were adopted. These strategies were instrumental in facilitating progress

toward the Bay restoration goals by setting a cap on nutrient loads from significant point source dischargers. Virginia

was the first state in the Bay watershed to establish such a cap.

 

(iii) In 2005 during the development of Virginia's Watershed General Permit, a permit lauded by EPA as an example for

other states.

 

(iv) In 2005, 2006 and 2007 during the development and implementation of a Nutrient Credit Exchange Program (the

"Exchange"), a program lauded by EPA as an example for other states. Two VMA member companies serve on the

Board of Governors for the Exchange Association, and many of VMA's members participate in the Exchange, which has

successfully developed trading strategies for the Virginia tributaries that discharge into the Chesapeake Bay.

 

(v) In 2009, the General Assembly expanded the Exchange by amending the Code of Virginia to allow for a stormwater

nonpoint nutrient offsets program for new development.

 

(vi) In 2009-2010, VMA members volunteered to serve on the Stakeholder Advisory Group ("SAG") that assisted in

formulating and reviewing Virginia's WIP.

 

Of course, VMA has not been alone in these endeavors. In Virginia, at least, the Bay restoration effort has been

collaborative, with sustained involvement by all of the interested Bay stakeholders (from regulated industrial and

municipal facilities to agricultural interests, homebuilders, watermen and environmental advocates, among many

others). Working together, these stakeholders have made meaningful forward progress through consensus,

compromise and cooperation. As a result of this collaborative partnership and a collective investment of more than $1.5

billion over the past five years, Virginia has achieved significant reductions in nutrient loads discharged to the Bay from

municipal and industrial wastewater treatment facilities.

 

To achieve their fair share of the necessary reductions, Virginia's industrial dischargers have made many significant

strategic decisions about changing their production processes or their treatment technologies. By way of brief

examples:

 

• One facility invested millions of dollars into a project that decreased its phosphorus loadings by more than 80%.

 

• Another facility replaced chemicals high in phosphorus with chemicals low in phosphorus, increasing operating cost

but reducing loading.

 

• Still another facility segregated a concentrated phosphorus wastewater stream and supplied it to another treatment

facility that lacked the required amount of phosphorus for its treatment system.

 

Nearly all of the major industrial dischargers in the watershed are registered to participate in the Exchange. Virginia's
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General Assembly, regulatory agencies and regulated community have invested substantial time and money into the

success of this program. The Exchange consists of local governments and industries discharging into the Chesapeake

Bay watershed working together to achieve water quality goals responsibly and cost-effectively. The Exchange's

compliance plans are based on accurate input from its members, and have helped to facilitate the timing and

development of comprehensive wastewater treatment system upgrades needed to achieve the TN and TP reductions

that Virginia has already committed to achieve. 
 

Response 

While much has been achieved thru the watershed general permit and VMAs cooperation, the available science and the TMDL has

concluded that more controls are necessary in some parts of Virginia. It is EPAs expectation that this permit will be revised to be

consistent with the WLAs of the established TMDL.

 

Comment ID 0436.1.001.029

Author Name: Clark Stan

Organization: Hampton Roads Planning District Commission (HRPDC), Chesapeake, Virginia

VII. CONCLUSIONS AND RECOMMENDATIONS

 

EPA has promoted the Bay TMDL as employing an adaptive management approach to restoring the Bay and protecting

the James River, yet its approach to establishing the allocations reflects anything but an adaptive approach. Rather

than calling for incremental additional load reductions that account for the unresolved significant questions surrounding

the accuracy of the chlorophyll-a modeling predictions and the absence of any quantifiable benefit from achieving load

reduction greater than those called for in the James River Tributary Strategy, EPA appears to be determined to press

ahead with proposed allocations that call for load reductions that may go well beyond those needed to restore the Bay

and protect the James River. Adaptive management avoids wasted time and money by providing for the incremental

commitment of resources until the applicable water quality standards are attained. EPA's approach will not achieve

compliance with the standards any earlier, but it does pose a serious risk that the Localities and other sources in the

James and York river basins will expend far more resources than needed to attain the applicable water quality

standards.

 

If EPA is truly committed to an adaptive management approach to the TMDL, it will establish the TMDL based upon the

allocations in the Tributary Strategies while working with the modeling community to address the unresolved issues with

the Phase 5.3 Model and the chlorophyll-a modeling predictions. Once these issues are resolved, the TMDL can be

updated and modified, if necessary, to reflect allocations based on a fully developed and calibrated Phase 5.3 Model,

verified model inputs, and model predictions that (unlike the current predictions) do not have to be manipulated to

produce results consistent with the observed data. In the meantime, progress toward attainment of the applicable

standards can continue. Much remains to be done to attain the Tributary Strategies allocations so no time will be lost

while the work needed to make the Model reliable enough to establish TMDL allocations and fix the model inputs

continues,
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The approach we recommend would achieve our mutual water quality goals for the Bay more efficiently, cost-

effectively, and quickly by fostering the federal, state, and local partnership that is so critical to an undertaking of this

magnitude. EPA's adherence to an artificial deadline for establishing the TMDLs and its heavy-handed approach to date

serves only to undermine that partnership and create distrust and resistance on the part of those who must bear the

burdens of achieving the load reductions required to restore the Bay and protect the James River. 
 

Response 

Please refer to response to comment 0265.1.001.029.

 

Comment ID 0476.1.001.001

Author Name: Farasy Thomas

Organization: Maryland State Builders Association (MSBA)

We are pleased to present our comments on the draft Chesapeake Bay Watershed TMDL. We believe that a TMDL

which is fair and equitable and cost effective will provide the greatest level of reasonable assurance of a successful

program results to clean up the Chesapeake Bay by 2025.

 

Additionally, we are very optimistic that there are substantive desires across the board for all of the sectors, and our

political leadership to find practicable solutions that can achieve the Bay goals.

 

We respectfully submit the following comments on the draft TMDL:

 

1. EPA should rectify the Chesapeake Bay Model based on the Phase 5.3mod urban acreages and reassess the TMDL

load allocations based on the corrected output before issuing the TMDLs.

 

2. EPA should restate the goal of retrofit based upon acreage so that any substantive change in the amount of

impervious due to the corrected BayShed model that does not balloon the States' retrofit obligations. 
 

Response 

EPA has finalized the Bay TMDL based on available and defensible science.  

 

Comment ID 0480.1.001.012

Author Name: Falk Hilary

Organization: Choose Clean Water Coalition

As essential as TMDLs are to establish responsibility for water quality cleanup actions, they are also a flexible tool. EPA
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can propose modifications at any time based on changes in water quality standards and improvement of modeling and

analytical tools. This is an important feature of TMDLs. We noted that EPA will evaluate modifications of the

Chesapeake Bay TMDL as early as 2011 based on improvements in the state WIPs and other factors. There is a

general commitment to continuous evaluation and improvement in the Bay Program. 
 

Response 

EPA agrees with this comment.

 

Comment ID 0496.1.001.025

Author Name: Allsbrook Lynn

Organization: City of Hampton, Virginia, Department of Public Works

VII. CONCLUSIONS AND RECOMMENDATIONS

 

EPA has promoted the Bay TMDL as employing an adaptive management approach to restoring the Bay and protecting

the James River, yet its approach to establishing the allocations reflects anything but an adaptive approach. Rather

than calling for incremental additional load reductions that account for the unresolved significant questions surrounding

the accuracy of the chlorophyll-a modeling predictions and the absence of any quantifiable benefit from achieving load

reduction greater than those called for in the James River Tributary Strategy, EPA appears to be determined to press

ahead with proposed allocations that call for load reductions that may go well beyond those needed to restore the Bay

and protect the James River. Adaptive management avoids wasted time and money by providing for the incremental

commitment of resources until the applicable water quality standards are attained. EPA's approach will not achieve

compliance with the standards any earlier, but it does pose a serious risk that the Localities and other sources in the

James and York river basins will expend far more resources than needed to attain the applicable water quality

standards.

 

If EPA is truly committed to an adaptive management approach to the TMDL, it will establish the TMDL based upon the

allocations in the Tributary Strategies while working with the modeling community to address the unresolved issues with

the Phase 5.3 Model and the chlorophyll-a modeling predictions. Once these issues are resolved, the TMDL can be

updated and modified, if necessary, to reflect allocations based on a fully developed and calibrated Phase 5.3 Model,

verified model inputs, and model predictions that (unlike the current predictions) do not have to be manipulated to

produce results consistent with the observed data. In the meantime, progress toward attainment of the applicable

standards can continue. Much remains to be done to attain the Tributary Strategies allocations so no time will be lost

while the work needed to make the Model reliable enough to establish TMDL allocations and fix the model inputs

continues,

 

The approach we recommend would achieve our mutual water quality goals for the Bay more efficiently, cost-

effectively, and quickly by fostering the federal, state, and local partnership that is so critical to an undertaking of this

magnitude. EPA's adherence to an artificial deadline for establishing the TMDLs and its heavy-handed approach to date

serves only to undermine that partnership and create distrust and resistance on the part of those who must bear the
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burdens of achieving the load reductions required to restore the Bay and protect the James River. 
 

Response 

Please refer to response to comment # 0265.1.001.029.

 

Comment ID 0510.1.001.003

Author Name: Haterius Stephen

Organization: National Association of State Departments of Agriculture (NASDA)

There are five reasons, outlined below that we believe require EPA to reissue the Draft after reevaluating the rationale,

data and/or authority for its proposed actions. Any one of the reasons is sufficient to question the validity of the EPA

action to publish the rule as the agency has. The comments below reflect many of the same concerns expressed by a

significant number of both national and local agricultural stakeholders. NASDA shares the concerns of the agricultural

community and provides the following comments to express the serious concerns state regulators-from across the

country-have with the Draft TMDL:

 

--Agriculture and Forestry, through state programs as well as other voluntary, incentive based programs, have made

and continue to make significant contributions to improvements to water quality in the Chesapeake Bay that are not

given credit in EPA's model.

--EPA has failed to provide meaningful public review of the Draft TMDL by having failed to be transparent regarding its

data.

--The Draft TMDL is arbitrary and capricious as it is based on inputs the EPA has acknowledged are flawed.

--The Draft TMDL is contrary to existing law.

--The Draft TMDL, if actually implemented, would result in substantial and widespread economic and social impact that

is not necessary to attain realistic goals. 
 

Response 

EPA strongly disagrees and has issued the final TMDL based on sound science.

• In spite of EPAs request for years for all information on the installed controls, there remain some BMPs that have not been

reported. This does not invalidate the TMDL at all, but it does jeopardize a states demonstration of its progress in achieving the

TMDL

• The Bay TMDL and its supporting information has been extremely well documented and is available to the public. Appendix B of

the document provides the hundreds of documents that are available in support of the TMDL. Appendix C lists the hundreds of

meetings, open to the public in support of the TMDL. Two EPA websites epa.gov/chesapeakebaytmdl/ and chesapeakebay.net both

provide extensive information in support of the TMDL

• The TMDL is logical, well based on science, and is supported by the Clean Water Act

• The legal support for this TMDL is clearly described in Section 1

• No evidence is offered in support of the assertion that there will be widespread economic and social impact. One point that the
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commenter overlooks is that the degradation of the Chesapeake Bay has already resulted in documented economic and social

impact.

 

Comment ID 0510.1.001.016

Author Name: Haterius Stephen

Organization: National Association of State Departments of Agriculture (NASDA)

We urge EPA to withdraw its Draft TMDL, address the flaws in its modeling, and work with the states to develop TMDLs

for the Chesapeake Bay Watershed that are attainable. Failure to do so will significantly impact the economic viability of

agricultural producers in the bay and the rural communities which they support. 
 

Response 

Please refer to response to comment 0510.1.001.003

 

Comment ID 0514.1.001.005

Author Name: Schwartz Jerry

Organization: American Forest & Paper Association (AF&PA) and National Alliance of Forest Owners (NAFO)

Based on the deficiencies we have identified and the numerous other deficiencies in the other comments referenced

above, AF&PA and NAFO concur with those comments that EPA should withdraw the TMDL, or, if EPA does not

withdraw the TMDL, the agency should revise it significantly. 
 

Response 

The final document reflects substantial revisions from the draft TMDL. These revisions were informed by the public comments and

the final state WIPs.

 

Comment ID 0528.1.001.019

Author Name: Barnes C.

Organization: County of Spotsylvania, Virginia

EPA professes to be taking an adaptive management approach to the TMDLs; but in reality, EPA is taking an adaptive

legal and regulatory approach to the TMDLs by establishing the TMDLs based on incomplete and flawed science and

then seeking to supply the missing documentation after the fact.
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If EPA is truly committed to an adaptive management approach to the TMDLs, it would adopt them based upon the

allocations in the Tributary Strategies and then update the TMDLs when the Phase 5.3 CBWM is fully transparent,

developed and calibrated to within an acceptable margin of uncertainty. 
 

Response 

Please refer to response to comment # 0265.1.001.029.

 

Comment ID 0548.1.001.011

Author Name: Smith Brooks

Organization: Utility Water Act Group

9. EPA needs to take an even more iterative and less rigid approach to the TMDL.

 

EPA has signaled its support for adaptive management in the TMDL process, especially with respect to future course

corrections in EPA's new "accountability" framework. However, the Agency has not gone far enough to embed adaptive

management principles into the TMDL allocations, assumptions, or requirements.

 

Given the size and complexity of this TMDL, it is vital that EPA acknowledge the inherent limitations in its ability to

predict with confidence the reductions that are needed to restore the Bay or the effect of EPA's proposed reductions on

our Bay restoration goals. It is equally important that EPA recognize the shared roles and responsibilities of the federal

and state government under the Clean Water Act - roles and responsibilities that Congress designed to be cooperative,

not coercive.

 

Rather than fight over issues of precision and authority now - a fight that tends to polarize positions and divide

stakeholders who otherwise might agree to work together in a cooperative manner - EPA should take a phased and

adaptive approach, first identifying the immediate, near-term reductions for which there is general consensus, and then

projecting future phases based on additional data collection and modeling refinements. Such an approach would allow

for reasonable forward progress even in the face of uncertainty, and help to minimize (or narrow) the potential for a fight

over EPA's final TMDL decision. 
 

Response 

Please refer to response to comment # 0265.1.001.029.

 

Comment ID 0710.001.002

Author Name: Berger Karl
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Organization: Metropolitan Washington Council of Governments (COG)

Oh behalf of our Bay Policy Committee Chair Cathy Drzyzgyula, other attendees at the meeting and COG staff, thank

you very much for the precious 1 1/2 hours you spent with us on Sept. 29. We may not agree with every single one of

your policy choices, but we certainly appreciate your willingness to talk and listen.

 

I had a series of rather technical questions about the TMDL that I did not get a chance to ask during the meeting. It was

more important that you hear our members' concerns. However, in the spirit of further dialogue and in the hope that

someone on your staffs may be able to respond, I have listed the questions I didn't get a chance to ask below. They are

not so much comments on the TMDL itself as questions that were raised by my (still very incomplete) review of the

TMDL documentation. I have copied Norm Goulet because many of the questions relate to EPA actions in response to

the Virginia WIP and may well turn up at the stakeholder meeting in northern Virginia next week.

 

TMDL Technical questions:

 

Does the TMDL document itself state that the allocation numbers can or will be adjusted after Dec. 31, 2010, to reflect

changes requested by states or other stakeholders, revised modeling results or errors in the original document? 
 

Response 

Section 10 contains an expanded explanation of the opportunities for future modification of the TMDL.

 

Comment ID 0740.001.013

Author Name: Hanmer R.

Organization:  

Once the TMDL loads have been allocated officially to states and tributary rivers, the states finally will be able to

subdivide the, loads to the responsible local jurisdictions (principally counties) and place accountability for local actions

where it belongs. This will facilitate assessment of local economic issues, help identify the most efficient approaches,

and finally mobilize all those who must act to restore the Chesapeake Bay estuarine waters and their natural resource

abundance.

 

This TMDL process is designed to result in a clear and transparent allocation of nutrient and sediment loads within each

state, and among sources and categories of sources, so as responsibly and cost-effectively to apportion responsibility

for achieving compliance with water quality standards over a reasonable period of time. The continuing planning

process which is built into the Clean Water Act (sec. 303), coupled with EPA's commitment in the TMDL to adaptive

management, will allow the states and EPA appropriate flexibility to make mid-course corrections along the way - both

to assure reasonable progress and to avoid unfair economic burdens on any particular sector or source. 
 

Response 
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Agree.
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29 - FEDERAL FACILITIES AND LANDS

Comment ID 0435.1.001.011

Author Name: Lentz Kristen

Organization: Department of Public Works, City of Norfolk, Virginia

Federal Facility Responsibilities

 

Comment:

 

The land area of the City is 53.7 square miles. The Norfolk Naval Base, Norfolk Naval Air Station, Navy Saint Helena

Annex and the Army's Fort Norfolk facility are located in the City of Norfolk. These federal facilities comprise nearly one

tenth of the total land area within the City. The proposed EPA backstop for managing urban runoff is to retrofit 50

percent of the urban land area for storm water runoff. The City feels that the EPA has failed to address waste load

allocations from federal lands.

 

Recommendation:

 

The TMDL should contain a clear statement that federal lands located within Bay jurisdictions shall be subject to the

same waste load allocations and or backstops imposed by the EPA to ensure that the pollutant reductions are achieved

by all point source dischargers equitably. EPA should clearly state how they will assist state agency personnel in

monitoring implementation of commitments made by federal agencies on federal lands and provide enforcement

assistance if necessary. Federal progress to meeting the WIP and/or backstops should also be publically reported in

two-year milestones. 
 

Response 

EPA agrees that federal lands are subject to the provisions of the TMDL.  A statement to that effect is included in Section 10.4

Federal Facilities and Lands (pg. 10-5) “EPA expects federal land owners to be responsible for achieving LA and WLA through

actions, programs, and policies that will reduce the release of nitrogen, phosphorous, and sediment (CWA section 313, 33 U.S.C.

1323).”  With regard to federal two-year milestones and tracking progress, Section 10.4 Federal Facilities and Lands (pg. 10-5)

states “Federal agencies are expected to create 2-year milestones related to planned actions for inclusion in jurisdictions’ Phase II

WIPs. The milestones will be the basis for tracking progress and providing transparency on federal sector performance related to

agency TMDL responsibilities in the watershed.”  EPA will assist the jurisdictions in monitoring implementation by including

federal actions in the Bay Tracking and Accountability System (BayTAS).

 

Comment ID 0442.1.001.014

Author Name: Drzyzgula Cathy
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Organization: Metropolitan Washington Council of Governments (COG)

12. EPA Needs to Require Federal Sector to Match or Exceed State and Local Standards

 

Consistent with the President's Chesapeake Executive Order (#13508) and the Fiscal Year 2011 Action Plan, the

federal sector should "lead by example" and be held accountable to the highest overall reduction efforts. This goes

beyond the currently defined air reductions and is particularly critical for federal facilities in urban areas that contribute

stormwater-related loads to local waters. It should also be made clear that state facilities also must meet local

requirements. Federal implementation efforts should be part of the formal 2-year milestone reporting process.

 

Example:

In the District of Columbia, federal facilities represent about 30 percent of the overall area of the city. Clearly, city-wide

target for stormwater load reductions under the provisions of the city's proposed MS4 permit are unobtainable without

the assistance of various federal agencies in proposed retrofit, green roofing and tree planting initiatives. In recent

correspondence, GAO took the position that the federal government was not obligated to pay the District of Columbia's

impervious surface fee. This position violates the spirit of "lead by example" and should be reversed.

 

Recommendation #12: Provide an Inventory of Stormwater Management on Federal Facilities

We request that EPA and the states take the lead in conducting an inventory of how federal facilities throughout the

watershed manage stormwater. The states and EPA should set reduction targets for these facilities, including roads and

highways, which will exceed those that may be required of local jurisdictions (ref. Section 10.4 Federal Facilities &

Lands). The federal and state government experience in trying to meet these targets will provide a test case for the

feasibility of achieving TMDL targets for other parties such as local governments. 
 

Response 

Federal agencies that own land in the watershed are required to implement the stormwater requirements of the Energy Independence

and Security Act (EISA) section 438 during new development and redevelopment while following the EISA guidance issued by

EPA.  All of the agencies named in the EO 13508 are actively developing policies and procedures or already have such policies in

place to conform with the EISA requirements. In some cases, the result will be more stringent performance requirements than those

typically used on non-federal lands (e.g. a more rigorous stormwater retention standard).  With regard to federal two-year

milestones and tracking progress, Section 10.4 Federal Facilities and Lands (pg. 10-5) states “Federal agencies are expected to

create 2-year milestones related to planned actions for inclusion in jurisdictions’ Phase II WIPs. The milestones will be the basis for

tracking progress and providing transparency on federal sector performance related to agency TMDL responsibilities in the

watershed.”  EPA will assist the jurisdictions in monitoring implementation by including federal actions in the Bay Tracking and

Accountability System (BayTAS).

 

Comment ID 0516.1.001.015

Author Name: Winegrad Gerald

Organization: Senior Bay Scientists and Policy Makers for the Bay
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14) The EPA should ensure that all federal and state facilities and public lands in the watershed undertake stormwater

retrofits to meet TMDL allocations and state 2-year milestones. The federal and state facilities and lands should follow

guidance developed by EPA pursuant to Section 438 of the Energy Independence and Security Act and Section 502 of

Chesapeake Bay Executive Order (13508). All new government construction should meet a requirement for no net

increase in rate, volume, or pollutants for a 5-year storm. 
 

Response 

All of the elements mentioned in the comment are included in Section 10.4 Federal Facilities and Lands of the TMDL.

 

Comment ID 0517.1.001.003

Author Name: Miller Christopher

Organization: Piedmont Environmental Council

PEC commends the attention to the Federal government as a major landowner within the Chesapeake Bay watershed

and the importance of federal land managers leading by example. Needless to say, there is much work to be done.

Federal lands, Federal office space, and private office space constructed and managed to meet Federal agency needs

are a huge component of real estate development in the region. One only has to visit the offices of the various Federal

partners to the Chesapeake Bay program to observe that Federal criteria for leasing office space need to include clear

language on the application of best management practices for Low Impact Development and buffering of riparian areas.

In the Piedmont region, the Federal Emergency Management Agency facility at Mount Weather has reduced forest

cover and increased impervious surface dramatically.

 

Similarly, Federal aid highway construction represents one of the largest conversions of land to impervious surface and

a major sediment and erosion challenge. The recent experience of the persistent failures of storm water controls along

the I-95 and Beltway is just the most glaring example of the need for a higher priority to protect water quality in Federal

funded transportation and construction projects. EPA needs to reconsider the wisdom of allowing general permits for

transportation agencies with respect to non-point source controls, especially for major transportation projects in the

Chesapeake Bay region. 
 

Response 

Executive Order 13508 Strategy for Protecting and Restoring the Chesapeake Bay Watershed includes a commitment (pg. 34) to

“Ensure that stormwater impacts are minimized as part of environmental review of federal-aid highway projects and other federally-

assisted transportation projects”.  The Department of Transportation is the lead agency for implementing this commitment.

 

Comment ID 0587.1.001.013

Author Name: Watts George
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Organization: U.S. Poultry & Egg Association, National Turkey Federation (NTF), and National Chicken Council (NCC)

9. Expectations for Federal Entities

 

EPA has repeatedly made it clear that there will be "consequences" for jurisdictions that do not develop and/or

sufficiently implement watershed implementation plans or meet milestones. EPA's intent is for these "consequences" to

be placed on the Bay States and District of Columbia, but in reality most of the consequences will impact point sources

and the general public. To date; however, it is still unclear what the consequences will be for federal entities. This

question was raised at the October 21, 2010 Principals' Staff Committee meeting in Baltimore, MD. Shawn Garvin, PSC

Chair, stated that this was still under discussion and EPA would resolve the issue of consequences for federal entities

during the development of the 2-year milestones. Given the significant burden the Chesapeake Bay TMDL will be

putting on those affected, including our own industry, the federal government must be held to the same standards as

other sectors. It is imperative that this inequity between the requirements for federal entities (including EPA) and

everyone else is addressed in the same "equitable" manner that EPA has been touting during this TMDL development

process.  
 

Response 

EPA agrees that federal lands are subject to the provisions of the TMDL.  A statement to that effect is included in Section 10.4

Federal Facilities and Lands (pg. 10-5) “EPA expects federal land owners to be responsible for achieving LA and WLA through

actions, programs, and policies that will reduce the release of nitrogen, phosphorous, and sediment (CWA section 313, 33 U.S.C.

1323).”  While equitable in terms of expected load reductions, the legal provisions for applying consequences to federal agencies is

different than with other sectors due in part to the absence of a waiver of sovereign immunity under the Clean Water Act.

Nonetheless, EPA expects to use all available means of enforcing the commitments made by federal land owners in the jurisdiction

WIPs including public accountability of progress on two-year milestones and, where appropriate, other enforcement actions

including federal facility compliance agreements.
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30 - SEDIMENTS BEHIND SUSQUEHANNA RIVER DAMS

Comment ID 0230.1.001.054

Author Name: Henifin Edward

Organization: Hampton Roads Sanitation District (HRSD)

D. The Conowingo Dam Needs a Management Plan Now

 

The Conowingo Dam is unlike any other dam in the Chesapeake Bay Watershed. Like a large quasi-BMP, the Dam

removes on average approximately 3.5 million pounds of TP and 2 million tons of silt from the river annually. Without

the Dam, this load would go directly into the upper Bay and once filled, the load would enter the Bay directly.

 

According to USGS estimates, the Dam will reach capacity around 2025, roughly at the same time the Bay States are

expected to finish installing management measures to meet TMDL nutrient loadings. Once the Dam reaches capacity,

the sediment load will likely be deposited in the Bay with serious consequences to Bay living resources, including

benthics and grasses.

 

VAMWA asserted in its December 2009 Comments that because of its unique qualities, including location on the

Susquehanna River (critically important in meeting Bay water quality goals), large size/span, and age (built in 1928), the

Dam needs a management plan.

 

VAMWA also suggested that EPA and other federal agencies participate in the on-going regulatory process to re-

license the Conowingo Dam at the Federal Energy Regulatory Commission ("FERC"), and echoed United States

Senator Cardin's comment in the relicensing proceeding that "…a comprehensive analysis of the threat posed by these

sediments is only a first step. Exelon, in coordination with the Chesapeake Bay Program Partnership, should develop

an effective sediment management strategy that will control this pollution threat throughout the term of the licensing

agreement at a minimum."

 

EPA's Draft TMDL does what VAMWA cautioned against-it delays a discussion of this important issue until the future.

EPA has stated that the Bay TMDL "incorporates the current sediment-trapping capacity of the Conowingo Dam at 55

percent, with nitrogen and phosphorus trapping at 2 percent and 40 percent, respectively," but that if those capacities

change based upon a review of future monitoring EPA would consider adjusting Pennsylvania, New York, and

Maryland's two-year milestones. [FN101] 

 

VAMWA has no position on what the appropriate approach might be as the Conowingo Dam ages and loses capacity,

but we do believe that this is a discussion EPA, the Bay States, and interested stakeholders should be having now. The

looming threat that the Conowingo presents to all of our good efforts to reduce nutrients and sediments downstream is

too important an issue to push off for a discussion on another day. EPA has erred in not considering it more carefully as

a part of the development of the Draft TMDL.  

 

[FN101] Draft TMDL at 10-8. 
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Response 

Thank you for your comments on the topic of sediments behind the dams of the Susquehanna River.  The issue of addressing the

sediment behind the dams of the Susquehanna River, in particular the Conowingo dam, was brought before the Water Quality Goal

Implementation Team and the Principle Steering Committee for the discussion of how to address the future impacts of the dam.

Based on the discussions with the Bay stakeholders it was determined to address the current capacity of the dam and to account for

changes in the storage capacity in the 2 year milestones.  EPA encouraged the states above the Conowingo dam—Maryland,

Pennsylvania, and New York—to include this discussion in their Watershed Implementation Plan.  At this time there is a sediment

task force consisting of multiple stakeholders from Maryland and Pennsylvania that are working on addressing the best approach to

sustain the trapping capacity of the dam.  The US Army Corps of Engineers is the lead for this sediment taskforce.  EPA is an active

member of this group.  A major interest for the sediment taskforce is the relicensing of the dam.  It was determined that as part of

the relicensing process the owner of the dam, Exelon, will conduct numerous studies; one of the required studies is an impact study

of current sediment input and the trapping capacity of the dam to retain a percentage of the sediment and prevent it from entering

the main body of the Bay and potential techniques to remove sediment from behind the dam.

 

EPA is not able to predict the impact that future BMPs in PA, NY and MD may have on reducing the sediment loads behind the

Conowingo dam therefore the WQGIT and PSC determined that the best course was to address this sediment issue in the 2 Year

milestones. 

 

EPA did consider catastrophic events and their impact on the Bay in the development of this TMDL.  EPA is unable to predict when

or where the next catastrophic event will occur.  It has been documented that the effect of large scale events that bring large

amounts of sediment from behind the dams has a varying impact based on the time of year when the event occurs.  Given this

information and the potential for sediment reductions as a result of BMPs implemented by Pennsylvania and New York EPA is not

basing this TMDL on potential future catastrophic scenarios.

 

Further, EPA reminds the commenter that we are under legal obligation to establish a TMDL that meets the states’ and the District’s

Chesapeake Bay water quality standards.  This requires EPA to establish the loadings necessary to meet water quality standards

given reasonable assurance that standards will be achieved. For this reason, EPA considers the recommendations for the further

analysis of the sediment behind the dams not to be relevant to the Bay TMDL, but instead to the implementation of the TMDL.

 

Comment ID 0272.2.001.017

Author Name: Pippel Julie

Organization: Maryland Association of Municipal Wastewater Agencies, Inc. (MAMWA)

EPA Should Give More Consideration to the Role of the Conowingo Dam

 

The Conowingo Dam is unlike any other dam in the Chesapeake Bay Watershed. Like a large quasi-BMP, the Dam

removes on average approximately 3.5 million pounds of TP and 2 million tons of silt from the river annually. Without

the Dam, this load would go directly into the upper Bay and once filled, the load would enter the Bay directly.
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According to USGS estimates, the Dam will reach capacity around 2025, roughly at the same time the Bay States are

expected to finish installing management measures to meet TMDL nutrient loadings. Once the Dam reaches capacity,

the sediment load will likely be deposited in the Bay with serious consequences to Bay living resources, including

benthics and grasses. 
 

Response 

Please refer to the response to comment 0230.1.001.054.

 

Comment ID 0272.2.001.018

Author Name: Pippel Julie

Organization: Maryland Association of Municipal Wastewater Agencies, Inc. (MAMWA)

MAMWA urged in its December 2009 Comments that because of its unique qualities--location on the Susquehanna

River (critically important in meeting Bay water quality goals), large size/span, and age (built in 1928), the Dam needs a

management plan. MAMWA noted that although the problem can be addressed directly in the TMDL by saying that

additional controls will be necessary in future years if the dam reaches capacity and is no longer effective at retaining

sediments, such an approach would be misleading and irresponsible.

 

MAMWA also suggested that EPA and other federal agencies participate in the on-going regulatory process to re-

license the Conowingo Dam at the Federal Energy Regulatory Commission ("FERC"), and echoed United States

Senator Cardin's comment in the relicensing proceeding that "…a comprehensive analysis of the threat posed by these

sediments is only a first step. Exelon, in coordination with the Chesapeake Bay Program Partnership, should develop

an effective sediment management strategy that will control this pollution threat throughout the term of the licensing

agreement at a minimum." 
 

Response 

Please refer to the response to comment 0230.1.001.054.

 

Comment ID 0272.2.001.019

Author Name: Pippel Julie

Organization: Maryland Association of Municipal Wastewater Agencies, Inc. (MAMWA)

EPA's Draft TMDL does what MAMWA cautioned against-it delays a discussion of this important issue until the future.

EPA has stated that the Bay TMDL "incorporates the current sediment-trapping capacity of the Conowingo Dam at 55

percent, with nitrogen and phosphorus trapping at 2 percent and 40 percent, respectively," but that if those capacities

change based upon a review of future monitoring EPA would consider adjusting Pennsylvania, New York, and
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Maryland's two-year milestones.[FN27]

 

MAMWA has no position on what the appropriate approach might be as the Conowingo Dam ages and loses capacity,

but we do believe that this is a discussion EPA, the Bay States, and interested stakeholders should be having now. The

looming threat that the Conowingo presents to all of our good efforts to reduce nutrients and sediments downstream is

too important an issue to push off for a discussion on another day. EPA has erred in not considering it more carefully as

a part of the development of the Draft TMDL.

 

[FN27] Draft TMDL at 10-8. 
 

Response 

Please refer to the response to comment 0230.1.001.054. 

 

Comment ID 0288.1.001.035

Author Name: Pomeroy Christopher

Organization: Virginia Association of Municipal Wastewater Agencies, Inc. (VAMWA)

The Conowingo Dam Needs a Management Plan Now

 

The Conowingo Dam is unlike any other dam in the Chesapeake Bay Watershed. Like a large quasi-BMP, the Dam

removes on average approximately 3.5 million pounds of TP and 2 million tons of silt from the river annually. Without

the Dam, this load would go directly into the upper Bay and once filled, the load would enter the Bay directly.

 

According to USGS estimates, the Dam will reach capacity around 2025, roughly at the same time the Bay States are

expected to finish installing management measures to meet TMDL nutrient loadings. Once the Dam reaches capacity,

the sediment load will likely be deposited in the Bay with serious consequences to Bay living resources, including

benthics and grasses.

 

VAMWA asserted in its December 2009 Comments that because of its unique qualities, including location on the

Susquehanna River (critically important in meeting Bay water quality goals), large size/span, and age (built in 1928), the

Dam needs a management plan.

 

VAMWA also suggested that EPA and other federal agencies participate in the on-going regulatory process to re-

license the Conowingo Dam at the Federal Energy Regulatory Commission ("FERC"), and echoed United States

Senator Cardin‘s comment in the relicensing proceeding that  "…a comprehensive analysis of the threat posed by these

sediments is only a first step. Exelon, in coordination with the Chesapeake Bay Program Partnership, should develop

an effective sediment management strategy that will control this pollution threat throughout the term of the licensing

agreement at a minimum."

 

EPA‘s Draft TMDL does what VAMWA cautioned against-it delays a discussion of this important issue until the future.
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EPA has stated that the Bay TMDL "incorporates the current sediment-trapping capacity of the Conowingo Dam at 55

percent, with nitrogen and phosphorus trapping at 2 percent and 40 percent, respectively," but that if those capacities

change based upon a review of future monitoring EPA would consider adjusting Pennsylvania, New York, and

Maryland‘s two-year milestones.[FN101]

 

VAMWA has no position on what the appropriate approach might be as the Conowingo Dam ages and loses capacity,

but we do believe that this is a discussion EPA, the Bay States, and interested stakeholders should be having now. The

looming threat that the Conowingo presents to all of our good efforts to reduce nutrients and sediments downstream is

too important an issue to push off for a discussion on another day. EPA has erred in not considering it more carefully as

a part of the development of the Draft TMDL. 

 

 

[FN101] Draft TMDL at 10-8. 
 

Response 

Please refer to the response to comment 0230.1.001.054 for EPA’s response to the sediments behind the dams of the Susquehanna

River.

 

Comment ID 0444.1.001.004

Author Name: Allen Paul

Organization: Constellation Energy

As a partner in the Safe Harbor Water Power Corporation, located in Pennsylvania, Constellation has a vested interest

in how sediments and associated nutrients that settle in the reservoirs behind hydroelectric darns are managed in the

Draft TMDL. Accumulation of materials behind the dams is inevitable and serves to minimize downstream transport.

EPA has taken this into account in the Draft TMDL (Draft TMDL Section 10.6). Some stakeholders suggested at the

October 13,2010 public meeting in Annapolis, MD that the loadings should account for a potential dam failure or

extreme storm event that would release sediments and nutrients downstream. The dams are not the source of the

sediments, upstream sources are. EPA has made provisions in the Draft TMDL for the respective states to adjust their

allocations from upstream sources should the ability of the dams to trap nutrients and sediments change over time

(Draft TMDL Section 10.6). Including a potential catastrophic failure of one or more of the dams is not appropriate and

we encourage EPA not to stray from its current approach with regard to dams and a final TMDL. 
 

Response 

Thank you for your comments and support of EPA’s approach to addressing sediment behind the dams on the Susquehanna River.

 

Comment ID 0548.1.001.003
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Author Name: Smith Brooks

Organization: Utility Water Act Group

2. UWAG supports EPA's approach to hydroelectric dams.

 

The Bay TMDL acknowledges that "dams along the lower Susquehanna River are a significant factor influencing

nitrogen, phosphorus, and sediment loads to the Bay because they retain large quantities of sediment and phosphorus,

and some nitrogen, in their reservoirs." See Bay TMDL at 10-7. UWAG believes that it is appropriate for EPA to identify

the benefits of these dams on downstream water quality.

 

UWAG is aware that other commenters have asked EPA to manage these dams through the TMDL. The dams are not

sources of continuing load or loading to the Bay watershed. Rather, the dams have the effect of controlling or reducing

upstream load or loading. Some commenters have posited that failure of the dams would result in catastrophic

downstream impacts and, for this reason, the dams should be subject to either the wasteload or load allocation.

However, the TMDL program is not designed to address contingent loading and there is nothing in the statute or

regulations to account for such loading. Regulating the contingent impacts from the failure of a dam would be as absurd

and unfounded as regulating the contingent impacts from an upset, failure, or event of noncompliance at a wastewater

treatment plant. We support EPA's approach to the dams as set forth in the draft TMDL. 
 

Response 

Thank you for your comments and support of EPA’s approach to addressing sediment behind the dams on the Susquehanna River.

 

Comment ID 0571.1.001.018

Author Name: Rountree Glynn

Organization: National Association of Home Builders (NAHB)

a. Appendix T Does Not Adequately Address the Risks from the Conowingo Dam

 

The discussion in Appendix T makes some remarkable claims and leaves out some very important parts of the

discussion related to Conowingo Dam. Upon Conowingo Dam reaching its sediment holding capacity in 15-20 years

(precisely at the end of the Bay TMDL), the sediment and phosphorus loads from the Susquehanna will increase

significantly to the Bay: 250% for sediment, 70% for phosphorus, and 2% for nitrogen[FN 37]. If Conowingo Dam ever

reaches capacity near the end of the TMDL, the entire multi-billion dollar investment that the states have made in

restoring Chesapeake Bay will be lost forever.

 

EPA's discussion on page T-5 dismisses this risk by stating that "EPA's intention is to assume the current trapping

capacity of the dam will continue through the planning horizon for the TMDL (2025)." The possibility of reaching the

dam's capacity during the TMDL is very real, and to address this risk would take another large investment of money.

Page T-4 provides an estimate of nearly $50 million per year to dredge out enough sediment to keep up with their
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delivery from the Susquehanna River. EPA has not addressed the potential for a large storm with winds from the "right"

direction to scour the sediments and send them over the dam. The risk of such a calamity increases each year of the

TMDL as the sediment level climbs upward behind the Conowingo Dam. In fact, as EPA washes its hands of all

responsibility for the risk of failure that this situation might bring to the TMDL program in Chesapeake Bay, the agency

plans to punish the downstream states in a case where "the trapping capacity of the dam is reduced, then EPA would

consider adjusting the Pennsylvania, Maryland and New York 2-year milestone loads based on the new delivery loads."

 

Prior to the effective date for the Bay TMDL, EPA, the U.S. Army Corps of Engineers and the Chesapeake Bay states

should jointly hold a public meeting to discuss and seek a solution on this very real risk to the Chesapeake Bay

Restoration Program. As EPA is aware, this is not just a money issue or even simply a risk of catastrophic failure of the

TMDL. The STAC Workshop in May 2000 on "The Impact of Susquehanna Sediments on the Chesapeake Bay" found

that the consequences that will result as sediment nears the lip of the dam include: (1) increased phosphorus in the

Middle Bay; (2) an increased need for dredging navigation channels in the Upper Bay; (3) higher turbidity and faster

sedimentation everywhere in the Bay, but especially in the navigation channels; (4) adverse effects on the recovery of

submerged aquatic vegetation; (5) impacts to benthic organisms; and (6) impacts to fish. Without massive amounts of

money spent to address the sediment pile up behind the Conowingo Dam, the listed impacts could begin to appear in

Chesapeake Bay towards the end of the TMDL (2025), even after the Bay states spending billions of dollars to reduce

their pollutant loadings to the Bay.  

 

[FN 37] Langland and Hainly, 1997. Changes in Bottom-Surface Elevations in Three Reservoirs on the Lower

Susquehanna River, Pennsylvania and Maryland, Following the January 1996 Flood - Implications for Nutrient and

Sediment Loads to Chesapeake Bay. U.S. Geological Survey Water Resources Investigations Rept. 97-4138. U.S.

Geological Survey, Washington, DC. 
 

Response 

Please see comment 0230.1.001.054 for EPA’s response to the sediments behind the dams of the Susquehanna River.
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31 - FILTER FEEDERS

Comment ID 0230.1.001.038

Author Name: Henifin Edward

Organization: Hampton Roads Sanitation District (HRSD)

J. Filter feeders and menhaden offer another means to address chlorophyll-a compliance on the James River

 

We support EPA's efforts to consider the role of Atlantic menhaden in relation to management of chlorophyll-a. Recent

modeling work has shown that their migration into the tributaries and associated consumption of algae has the potential

to affect chlorophyll-a and associated compliance with the standards. We agree with the statement included in TMDL

Appendix U "Although the influence of menhaden on water quality is estimated to be less than that of oyster filter

feeders, even a small percentage of nutrient assimilation or chlorophyll reduction in the Chesapeake Bay would ease

the pressure in meeting 2-year milestones." Menhaden stocks do not dramatically reduce chlorophyll as long term

averages but their incremental effects are considered comparable to nutrient reduction.

 

HRSD recommends that additional analyses be conducted to evaluate menhaden effects on seasonal peaks and/or

worst years in the record. Further, additional modeling enhancements need to address menhaden migration and

residence time variability according to a food gradient. A number of papers indicate that menhaden consumption of

algae increases in areas with higher chlorophyll-a. This is logical because the species would remain longer in an area

with greater availability of food. Because the model does not presently capture these foraging effects the available

reductions in chlorophyll due to menhaden (especially during bloom conditions) would be under-estimated. 
 

Response 

Please refer to the response to comment 0230.1.001.051 where EPA speaks to accounting for additional analysis for filter feeders.  

 

Comment ID 0230.1.001.051

Author Name: Henifin Edward

Organization: Hampton Roads Sanitation District (HRSD)

A. EPA's Failure to Explicitly Include Filter Feeders and Alternative Technologies in the Bay TMDL is Unreasonable

 

In its December 2009 Comments, VAMWA made recommendations regarding how EPA should include filter feeders in

the Bay TMDL. VAMWA explained that various studies and the Bay Program's own modeling efforts have demonstrated

that increase biomass of oysters and menhaden have the potential to cause measureable improvements in dissolved

oxygen, water clarity, and chlorophyll-a. Improvements in these living resources are among the Bay partner's most

important goals, and their water quality benefits should be fully considered in the TMDL process. VAMWA suggested

that EPA either (a) adopt nutrient and sediment loading caps that implicitly consider the benefits of filter feeder
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improvements; (2) explicitly assign a certain proportion of the required load reduction to filter feeder restoration; or (3)

allow filter feeder restoration to result in the availability of nutrient credits to offset other sources.

 

EPA ignored these recommendations in the Draft TMDL, choosing instead to note that:

 

EPA is basing the TMDL on the current assimilative capacity of filter feeders at existing populations built into the

calibration of the oyster filter feeding submodel…Potential future changes would not be accounted for in the Bay TMDL.

If future monitoring data indicate an increase in the filter feeder population, the appropriate jurisdiction's 2-year

milestones delivered load reductions can be adjusted accordingly….[FN98]

 

EPA's decision is inappropriate. Oyster farming and aquaculture show real promise. In mid- October, 2010, several

news outlets reported the formation of the State's first oyster cooperative, Oyster Company of Virginia. A private

company formed a cooperative that will allow Virginia's watermen to lease bottomland from Virginia, plant, grow,

harvest and sell oysters. Profits will be plowed back to fuel the endeavor. Although this is project is small in scope at

this point, it is an important first step, and an excellent example of what Virginians could do to foster aquaculture. These

types of efforts should be considered as a part of this TMDL. [FN99]

 

In addition, HRSD reiterates the support we included in our December 2009 Comments with regard to EPA's efforts to

consider the role of Atlantic menhaden in relation to management of chlorophyll-a. Recent modeling work has shown

that their migration into the tributaries and associated consumption of algae has the potential to affect chlorophyll-a and

associated compliance with the standards. Although menhaden stocks do not appear to dramatically reduce chlorophyll

(as long term averages) their incremental effects are considered comparable to nutrient reduction. HRSD recommends

that additional analyses be conducted to evaluate menhaden effects on seasonal peaks and/or worst years in the

record. Further, additional modeling enhancements should be made such that the menhaden migration and residence

time varies according to a food gradient. A number of papers indicate that menhaden consumption of algae increases in

areas with higher chlorophyll-a. This is logical since the species would remain longer in an area with greater availability

of food. Because the model does not presently capture these foraging effects the available reductions in chlorophyll due

to menhaden (especially during bloom conditions) could be under-estimated.

 

In addition to filter feeders, VAMWA also recommended that some portion of future reductions needed to meet water

quality goals should be assigned to technological advancements, such as the Algal Turf Scrubber® ("ATS") and floating

wetlands. Although VAMWA acknowledged these alternative technologies may not be ready for full deployment Bay-

wide, VAMWA recommended that EPA acknowledge and encourage their possible future use in the Bay TMDL,

including assisting with funding, to encourage research and development. Spending money on research that could

make a major dent in clean-up efforts is far preferable to spending money to squeeze minimal reductions from POTW

loadings.

 

EPA also ignored these recommendations in the Draft TMDL. EPA has established an extraordinarily aggressive

approach in its Draft TMDL, but it has not left any room for the natural progression of technology-technology that could

greatly assist in making nutrient and sediment reductions in lieu of expensive additional POTW upgrades.

 

For these reasons, EPA should revise its Draft TMDL to assign some portion of future reductions to filter feeders and

alternative technologies.  
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[FN98] Draft TMDL at 10-8.

 

[FN99] Note that, according to news reports, the cooperative "…plans to lobby state and federal officials to include their

efforts in the "pollution diet" the U.S. Environmental Protection Agency is drafting for the bay." Daily Press, Oct. 13,

2010 (attached hereto as Appendix 50). 
 

Response 

At the time of publication of the Bay TMDL, EPA cannot make management decisions on the potential future increase of filter

feeders in the Bay.  This topic was presented to both the Water Quality Goal Implementation Team and the Principle Steering

Committee for decision in April 2010 on how to include filter feeders into the TMDL document.  While there has been a significant

effort invested by organizations in Maryland and Virginia in restoring the oyster population of the Bay, to date there has not been

large increases in population numbers due to the challenges faced by disease and lack of suitable substrate for oysters in the Bay.

EPA, based on agreement from the partners on the WQGIT and the PSC determined that until we can document increased

population numbers of filter feeders in the Bay that there should be no assumptions made within the Bay TMDL on potential future

populations.  EPA did agree to consider accounting future population growth within the 2-year milestones if a jurisdiction is able to

provide for contingency reductions if there is not a significant population increase to account for nutrient reductions.  EPA

encourages organizations to continue to work to increase filter feeder populations which are historically known for their ability to

filter nutrients.

 

The Chesapeake Bay Program has a published mechanism for incorporating new technologies and practices in the Bay Watershed

Model.  The Chesapeake Bay Program partnership’s protocol is available at

http://www.chesapeakebay.net/marylandbmp.aspx?menuitem=34449.

 

There have been varying results from scientific studies on the benefits of menhaden in regards to pollutant reduction.  As noted in

your comments it is variable the amount of reductions menhaden provide and there is not solid scientific evidence that shows the

nutrient removal potential during times of high chlorophyll a.  Menhaden are a migratory species so it is difficult to calculate their

population in the Bay at a given time.  Scientific studies also note that the ability to filter chlorophyll a depends on the age class of

the menhaden present in the Bay. 

 

Large numbers of menhaden are removed from the Bay on a yearly basis for commercial harvesting which may impact the nutrient

removal abilities depending on the time of year they are harvested.  Also you note in your comments that menhaden may be present

during time of high chlorophyll a and filtering large amounts of nutrients from the Bay water.  However, one must also consider that

the increased feeding also leads to an increase in the amount of waste produced from the fish, which may negate the impact of their

filter feeding.

 

Further, EPA reminds the commenter that we are under legal obligation to establish a TMDL that meets water quality standards.

This requires EPA to establish the loadings necessary to meet water quality standards given reasonable assurance that standards will

be achieved. For this reason, EPA considers the recommendations for the further analysis of filter feeder populations, their impact

on improving water quality, and technological advancements not to be relevant to the TMDL, but instead to the implementation of

the TMDL.
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Comment ID 0265.1.001.014

Author Name: Clark, Stan

Organization: Hampton Roads Planning District Commission (HRPDC), Hampton, Virginia

Finally, given the immense costs and difficulty of attaining the urban runoff sector allocations, it is remarkable that the

TMDL reflects so little interest on the part of EPA in seriously considering and pursuing additional, more cost-effective

opportunities to achieve the basin-wide allocations. While assigning allocations to load reductions attributable to filter

feeders such as oysters and menhaden would not provide reasonable assurance that the urban runoff sector

allocations can be achieved, it would provide some relief to the impossible burden that the TMDL would impose on the

Localities. 
 

Response 

EPA is under a legal obligation to establish a TMDL that meets water quality standards in the Bay.  Please see response to comment

0139.1.001.017

 

Comment ID 0272.2.001.014

Author Name: Pippel Julie

Organization: Maryland Association of Municipal Wastewater Agencies, Inc. (MAMWA)

EPA's Should Revise the TMDL Based on Consideration of Filter Feeders and Alternative Technologies in the Bay

TMDL

 

In its December 2009 Comments, MAMWA made recommendations regarding how EPA should include filter feeders in

the Bay TMDL. MAMWA explained that various studies and the Bay Program's own modeling efforts have

demonstrated that increase biomass of oysters and menhaden have the potential to cause measureable improvements

in dissolved oxygen, water clarity, and chlorophyll-a. Improvements in these living resources are among the Bay

partner's most important goals, and their water quality benefits should be fully considered in the TMDL process.

MAMWA suggested that EPA either (a) adopt nutrient and sediment loading caps that implicitly consider the benefits of

filter feeder improvements; (2) explicitly assign a certain proportion of the required load reduction to filter feeder

restoration; or (3) allow filter feeder restoration to result in the availability of nutrient credits to offset other sources.

 

EPA ignored these recommendations in the Draft TMDL, choosing instead to note that:

 

EPA is basing the TMDL on the current assimilative capacity of filter feeders at existing populations built into the

calibration of the oyster filter feeding submodel…Potential future changes would not be accounted for in the Bay TMDL.

If future monitoring data indicate an increase in the filter feeder population, the appropriate jurisdiction's 2-year
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milestones delivered load reductions can be adjusted accordingly…. [FN25]

 

EPA's decision is inappropriate. Oyster farming and aquaculture show real promise. In mid-October, 2010, several

news outlets reported the formation of a new oyster cooperative in Virginia, the Oyster Company of Virginia. A private

company formed a cooperative that will allow Virginia's watermen to lease bottomland from Virginia, plant, grow,

harvest and sell oysters. Profits will be plowed back to fuel the endeavor. In addition, Maryland has been very

aggressively approaching aquaculture. According to a recent AP story, Maryland Governor O'Malley recently

announced $2.2 billion in loans for oyster aquaculture in FY11. The State's efforts are a follow-up to the development of

a oyster restoration plan. Efforts in Virginia and Maryland are not hypothetical-they are actually happening on the

ground. They should be considered as a part of this TMDL. [FN26]

 

In addition to filter feeders, MAMWA also recommended that some portion of future reductions needed to meet water

quality goals should be assigned to technological advancements, such as the Algal Turf Scrubber ("ATS") and floating

wetlands. Although MAMWA acknowledged these alternative technologies may not be ready for full deployment Bay-

wide, MAMWA recommended that EPA acknowledge and encourage their possible future use in the Bay TMDL,

including assisting with funding, to encourage research and development. Spending money on research that could

make a major dent in clean-up efforts is far preferable to spending money to squeeze minimal reductions from POTW

loadings.

 

EPA also ignored these recommendations in the Draft TMDL. EPA has established an extraordinarily aggressive

approach in its Draft TMDL, but it has not left any room for the natural progression of technology-technology that could

greatly assist in making nutrient and sediment reductions in lieu of expensive additional POTW upgrades.

 

For these reasons, MAMWA opposes these aspects of EPA's Draft TMDL. EPA should revise its Draft TMDL to assign

some portion of future reductions to filter feeders and alternative technologies.

 

 

[FN25] Draft TMDL at 10-8.

 

[FN26] Note that, according to news reports, the cooperative "…plans to lobby state and federal officials to include their

efforts in the "pollution diet" the U.S. Environmental Protection Agency is drafting for the bay." Daily Press, Oct. 13,

2010. 
 

Response 

Please refer to the response to comment 0230.1.001.051 where EPA speaks to accounting for additional analysis for filter feeders.  

 

Comment ID 0288.1.001.032

Author Name: Pomeroy Christopher

Organization: Virginia Association of Municipal Wastewater Agencies, Inc. (VAMWA)
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A. EPA's Failure to Explicitly Include Filter Feeders and Alternative Technologies in the Bay TMDL is Unreasonable

 

In its December 2009 Comments, VAMWA made recommendations regarding how EPA should include filter feeders in

the Bay TMDL. VAMWA explained that various studies and the Bay Program‘s own modeling efforts have demonstrated

that increase biomass of oysters and menhaden have the potential to cause measureable improvements in dissolved

oxygen, water clarity, and chlorophyll-a. Improvements in these living resources are among the Bay partner‘s most

important goals, and their water quality benefits should be fully considered in the TMDL process. VAMWA suggested

that EPA either (a) adopt nutrient and sediment loading caps that implicitly consider the benefits of filter feeder

improvements; (2) explicitly assign a certain proportion of the required load reduction to filter feeder restoration; or (3)

allow filter feeder restoration to result in the availability of nutrient credits to offset other sources.

 

EPA ignored these recommendations in the Draft TMDL, choosing instead to note that:

 

EPA is basing the TMDL on the current assimilative capacity of filter feeders at existing populations built into the

calibration of the oyster filter feeding submodel…Potential future changes would not be accounted for in the Bay TMDL.

If future monitoring data indicate an increase in the filter feeder population, the appropriate jurisdiction‘s 2-year

milestones delivered load reductions can be adjusted accordingly….[FN98]

 

EPA‘s decision is inappropriate. Oyster farming and aquaculture show real promise. In mid-October, 2010, several

news outlets reported the formation of the State‘s first oyster cooperative, Oyster Company of Virginia. A private

company formed a cooperative that will allow Virginia‘s watermen to lease bottomland from Virginia, plant, grow,

harvest and sell oysters. Profits will be plowed back to fuel the endeavor. Although this is project is small in scope at

this point, it is an important first step, and an excellent example of what Virginians could do to foster aquaculture. These

types of efforts should be considered as a part of this TMDL.[FN99]

 

In addition, VAMWA reiterates the support we included in our December 2009 Comments with regard to EPA‘s efforts

to consider the role of Atlantic menhaden in relation to management of chlorophyll-a. Recent modeling work has shown

that their migration into the tributaries and associated consumption of algae has the potential to affect chlorophyll-a and

associated compliance with the standards. Although menhaden stocks do not appear to dramatically reduce chlorophyll

(as long term averages) their incremental effects are considered comparable to nutrient reduction. VAMWA

recommends that additional analyses be conducted to evaluate menhaden effects on seasonal peaks and/or worst

years in the record. Further, additional modeling enhancements should be made such that the menhaden migration and

residence time varies according to a food gradient. A number of papers indicate that menhaden consumption of algae

increases in areas with higher chlorophyll-a. This is logical since the species would remain longer in an area with

greater availability of food. Because the model does not presently capture these foraging effects the available

reductions in chlorophyll due to menhaden (especially during bloom conditions) could be under-estimated.

 

In addition to filter feeders, VAMWA also recommended that some portion of future reductions needed to meet water

quality goals should be assigned to technological advancements, such as the Algal Turf Scrubber® ("ATS") and floating

wetlands. Although VAMWA acknowledged these alternative technologies may not be ready for full deployment Bay-

wide, VAMWA recommended that EPA acknowledge and encourage their possible future use in the Bay TMDL,

including assisting with funding, to encourage research and development. Spending money on research that could

make a major dent in clean-up efforts is far preferable to spending money to squeeze minimal reductions from POTW

loadings.
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EPA also ignored these recommendations in the Draft TMDL. EPA has established an extraordinarily aggressive

approach in its Draft TMDL, but it has not left any room for the natural progression of technology-technology that could

greatly assist in making nutrient and sediment reductions in lieu of expensive additional POTW upgrades.

 

For these reasons, EPA should revise its Draft TMDL to assign some portion of future reductions to filter feeders and

alternative technologies. 

 

 

[FN98] Draft TMDL at 10-8. 

 

[FN99] Note that, according to news reports, the cooperative…plans to lobby state and federal officials to include their

efforts in the "pollution diet" the U.S. Environmental Protection Agency is drafting for the bay. Daily Press, Oct. 13, 2010

(attached hereto as Appendix 50). [Comment Letter contains additional information in the form of an attachment.  See

original comment letter 0288.A50] 
 

Response 

Please refer to comment ID 0230.1.001.051 where EPA speaks to accounting for additional analysis for filter feeders.  

 

Comment ID 0293.1.001.024

Author Name: Pomeroy Christopher

Organization: Virginia Municipal Stormwater Association, Inc. (VAMSA)

EPA's Failure to Explicitly Include Filter Feeders and Alternative Technologies in the Bay TMDL is Unreasonable

 

Various studies and the Bay Program's own modeling efforts have demonstrated that increase biomass of oysters and

menhaden have the potential to cause measureable improvements in dissolved oxygen, water clarity, and chlorophyll-a.

Improvements in these living resources are among the Bay partner's most important goals, and their water quality

benefits should be fully considered in the TMDL process. VAMSA suggests that EPA either (a) adopt nutrient and

sediment loading caps that implicitly consider the benefits of filter feeder improvements; (2) explicitly assign a certain

proportion of the required load reduction to filter feeder restoration; or (3) allow filter feeder restoration to result in the

availability of nutrient credits to offset other sources.

 

EPA's Draft TMDL is inconsistent with these recommendations in the Draft TMDL:

 

EPA is basing the TMDL on the current assimilative capacity of filter feeders at existing populations built into the

calibration of the oyster filter feeding submodel…Potential future changes would not be accounted for in the Bay TMDL.

If future monitoring data indicate an increase in the filter feeder population, the appropriate jurisdiction's 2-year

milestones delivered load reductions can be adjusted accordingly….[FN40]
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EPA's decision is inappropriate. Oyster farming and aquaculture show real promise. In mid-October, 2010, several

news outlets reported the formation of the State's first oyster cooperative, Oyster Company of Virginia. A private

company formed a cooperative that will allow Virginia's watermen to lease bottomland from Virginia, plant, grow,

harvest and sell oysters. Profits will be plowed back to fuel the endeavor. Although this is project is small in scope at

this point, it is an important first step, and an excellent example of what Virginians could do to foster aquaculture. These

types of efforts should be considered as a part of this TMDL.[FN41]

 

In addition, VAMSA supports EPA's efforts to consider the role of Atlantic menhaden in relation to management of

chlorophyll-a. [FN42] Recent modeling work has shown that their migration into the tributaries and associated

consumption of algae has the potential to affect chlorophyll-a and associated compliance with the standards. Although

menhaden stocks do not appear to dramatically reduce chlorophyll (as long term averages) their incremental effects are

considered comparable to nutrient reduction. VAMSA recommends that additional analyses be conducted to evaluate

menhaden effects on seasonal peaks and/or worst years in the record. Further, additional modeling enhancements

should be made such that the menhaden migration and residence time varies according to a food gradient. A number of

papers indicate that menhaden consumption of algae increases in areas with higher chlorophyll-a. This is logical since

the species would remain longer in an area with greater availability of food. Because the model does not presently

capture these foraging effects the available reductions in chlorophyll due to menhaden (especially during bloom

conditions) could be under-estimated.

 

In addition to filter feeders, VAMSA also recommends that some portion of future reductions needed to meet water

quality goals should be assigned to technological advancements, such as the Algal Turf Scrubber® ("ATS") and floating

wetlands. Although these alternative technologies may not be ready for full deployment Bay-wide, EPA should

acknowledge and encourage their possible future use in the Bay TMDL, including assisting with funding, to encourage

research and development. Spending money on research that could make a major dent in clean-up efforts is far

preferable to spending money on expensive MS4 retrofits.

 

EPA has established an extraordinarily aggressive approach in its Draft TMDL, but it has not left any room for the

natural progression of technology-technology that could greatly assist in making nutrient and sediment reductions in lieu

of expensive additional POTW upgrades.

 

For these reasons, EPA should revise its Draft TMDL to assign some portion of future reductions to filter feeders and

alternative technologies.  

 

[FN40] Draft TMDL at 10-8. 

 

[FN41] Note that, according to news reports, the cooperative "…plans to lobby state and federal officials to include their

efforts in the "pollution diet" the U.S. Environmental Protection Agency is drafting for the bay." Daily Press, Oct. 13,

2010. Attached as Appendix 15 [Comment Letter refers to additional information in the form of an attachment. See

comment 0582.1.001.001]).

 

[FN42] See also discussion of menhaden at Appendix 13 (referenced in Section VI(A) above) [Comment letter contains

addtional information in the form of an attachment. See comment 0575, 0576, 0577, 0578, 0579]. 
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Response 

Please refer to the response to comment 0230.1.001.051 where EPA speaks to accounting for additional analysis for filter feeders.  

 

Comment ID 0376.1.001.028

Author Name: Smith Brooks

Organization: Virginia Manufacturers Association VMA

Awarding Credits for Alternative Projects Must be Supported by Sound Science. 

 

VMA supports EPA's willingness to give credit to Virginia for alternative projects to reduce nitrogen and phosphorus.

Allowing such credits will foster creativity in achieving the water quality goals for the Bay. However, such credit should

only be awarded where the available science supports the expected benefit.

 

For example, Appendix U provides that if states can show a change in the population of filter feeders (menhaden and

Eastern oysters), then the state would receive a credit towards reaching the EPA's two-year milestone. However, EPA's

assumptions about the role of menhaden conflicts with the available science.

 

During 2008 and 2009, researchers at the Virginia Institute of Marine Science (VIMS) conducted a study to assess the

efficacy of menhaden behavior to remove nitrogen from the waters of the Chesapeake Bay through consumption of

phytoplankton (Lynch et al 2010). While menhaden do filter large amounts of water and take phytoplankton particles

into their mouths, it is not clear that they remove sufficient phytoplankton from the water to offset the introduction of

nitrogenous products from anthropogenic sources.

 

VIMS' research, involving tank feeding studies, found that age 0, or young-of-the-year (juvenile) menhaden do consume

measurable amounts of phytoplankton through their filter feeding behavior. This is consistent with research by Friedland

et al. (2006) who found that the branchiospinules (sieving apparatus) inside the menhaden's gill chamber was small

enough in age 0 fish to retain particles the size of most of the phytoplankton occurring in Chesapeake Bay. However,

those researchers also found that as the juvenile fish grow, at approximately age 1, their sieving apparatus also grows

to the point that most of the small phytoplankton particles are not retained. This finding is also consistent with the Lynch

et al (2010) study that found that adult (age 1+) menhaden eat mostly zooplankton. Finally, Lynch and his colleagues

found that all menhaden excrete large amounts of ammonia-N, a nitrogenous product that is more bio-available than the

nitrogen from runoff. This finding is consistent with previous work by Oviatt et al. (1972). This excretion, around 60% of

menhaden's total food intake, offsets the amount of phytoplanktonconsumed by age 0 fish and the small amount of

phytoplankton consumed by age 1+ fish. 

 

Atlantic menhaden are migratory along the Atlantic coast from Florida to Nova Scotia and constitute a single genetic

population. Management of Atlantic menhaden is accomplished through the Atlantic States Marine Fisheries

Commission, an interstate fishery management body that recognizes that migratory fish populations cannot be

effectively managed by individual state action, but must be managed through coordinated interstate action. No single

state could enact any fisheries provisions that would have a measurable impact on the status of the coast-wide
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population that could be attributable to that state's action. The only state that allows a large reduction fishery is Virginia.

Other states only allow small amounts of bait fishing for menhaden. It would be impossible for EPA to evaluate

programs at the state level and conclude that any state did anything that resulted in increasing the menhaden

population, even if they did have a significant impact on reducing nitrogen, which they do not, as evidenced by the

research cited above.

 

It should also be noted that the Lynch et al. (2010) study found that zooplankton is the most significant consumer of

phytoplankton in Chesapeake Bay. Recognizing that menhaden are a significant predator of zooplankton, it is likely that

a large presence of menhaden in the Chesapeake Bay would negatively impact the ability of zooplankton to remove

phytoplankton. This fact, along with menhaden's prodigious excretion rate of ammonia-N, leads to the conclusion that a

large presence of menhaden in Chesapeake Bay will have an overall negative impact on nutrient removal.

 

EPA should review the available studies before agreeing to provide credit for nutrient reductions on the basis of

menhaden serving as filter feeds. A listing of recent studies on this topic is provided below:

 

Lynch, P.O., MJ. Brush, E.D. Condon, and RJ. Latour. Net removal of nitrogen through ingestion of phytoplankton by

Atlantic Menhaden, Brevoortia tyrannus in Chesapeake Bay. Mar Ecol Prog Ser, Vo1. 401: 195-209,2010.

 

Oviatt, C. A., A. L. Gall, S. W. Nixon. 1972. Environmental Effects of Atlantic Menhaden on Surrounding Waters.

Chesapeake Science, Vol. 13, No.4, (Dec., 1972), pp. 321-323.

 

Friedland, K.D., D.W. Ahrenholz, J.W. Smith, M. Manning, and J. Ryan. Sieving Functional Morphology of the Gill Raker

Feeding Apparatus of Atlantic Menhaden. Journal of Experimental Zoology: 305A: 974-985 (2006). 
 

Response 

Please refer to the response to comment 0230.1.001.051 where EPA speaks to accounting for additional analysis for filter feeders.  

 

Comment ID 0436.1.001.014

Author Name: Clark Stan

Organization: Hampton Roads Planning District Commission (HRPDC), Chesapeake, Virginia

Finally, given the immense costs and difficulty of attaining the urban runoff sector allocations, it is remarkable that the

TMDL reflects so little interest on the part of EPA in seriously considering and pursuing additional, more cost-effective

opportunities to achieve the basin-wide allocations. While assigning allocations to load reductions attributable to filter

feeders such as oysters and menhaden would not provide reasonable assurance that the urban runoff sector

allocations can be achieved, it would provide some relief to the impossible burden that the TMDL would impose on the

Localities. 
 

Response 
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Please refer to the response to comment 0230.1.001.051 where EPA speaks to accounting for additional analysis for filter feeders.

 

Comment ID 0496.1.001.011

Author Name: Allsbrook Lynn

Organization: City of Hampton, Virginia, Department of Public Works

Finally, given the immense costs and difficulty of attaining the urban runoff sector allocations, it is remarkable that the

TMDL reflects so little interest on the part of EPA in seriously considering and pursuing additional, more cost-effective

opportunities to achieve the basin-wide allocations. While assigning allocations to load reductions attributable to filter

feeders such as oysters and menhaden would not provide reasonable assurance that the urban runoff sector

allocations can be achieved, it would provide some relief to the impossible burden that the TMDL would impose on the

Localities. 
 

Response 

Please see comment ID 0230.1.001.051 where EPA speaks to accounting for additional analysis for filter feeders.

 

Comment ID 0515.1.001.027

Author Name: Crumb Edward

Organization: Binghamton-Johnson City Joint Sewage Board

G. Focus on "alternative" BMPs, sustainable approaches, and developing technologies to improve the Bay, including:

 

     1. prevent over-fishing of filter feeders or other "looting" of the Bay's ecosystems by commercial fishing and

harvesting operations; if necessary, require a permitting and reporting system so that the status of harvesting limits can

be monitored and enforced on a federal level, and

 

     2. investigate development of algae-channels and other algae-based technologies for use as in-stream and in-Bay

nutrient removal strategies as well as renewable energy sources; use R&D emphasis to make technology transferable

to WWTPs and other nutrient sources that have algae issues (see, on-line Comment Docket Comment Attachment

#216.1 and <http://articles.baltimoresun.com/2010-09-26/features/bs-gr-algae-nutrients-energy- 20100920_1_algae-

tiny-aquatic-plants-renewable-energy>) 
 

Response 

Please see response to comment 0230.1.001.051 where EPA speaks to accounting for additional analysis for filter feeders.
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Comment ID 0520.1.001.003

Author Name: Jones Cy

Organization: World Resources Institute

4. Oyster Aquaculture Should Be a Means to Generate Nutrient Credits

 

The draft TMDL discusses the importance of filter feeders to the Bay, chief among them oysters and menhaden. The

Draft Programmatic Environmental Impact Statement for Oyster Restoration in Chesapeake Bay concluded that native

oyster aquaculture would be a critical component of restoring the ecosystem services provided by oysters, chiefly

filtering of Bay water. WRI recommends that EPA, other relevant federal agencies, and the states assign high priority to

oyster restoration and work to facilitate and expand oyster aquaculture in the Bay. The nutrient trading program could

play a large role in this expansion and provide additional financial incentives to oyster growers. The nutrient mass in

oysters grown in the Bay and then harvested can be directly measured and can form the basis for nutrient credits. Sale

of these credits would increase the profit margins for oyster growers and provide an incentive to expand production,

resulting in additional filtering capacity and multiple environmental benefits. There is no doubt that much work still needs

to be done before oyster-based credits can be certified for the market. EPA should facilitate and support the necessary

analysis and seek to bring oysters into the trading program as quickly as possible. 
 

Response 

Please see comment ID 0230.1.001.051 where EPA speaks to accounting for additional analysis for filter feeders.

 

Comment ID 0575.1.001.005

Author Name: Pomeroy Christopher

Organization: Virginia Municipal Stormwater Association, Inc. (VAMSA)

I. Filter feeders and menhaden offer another means to address chlorophyll-a compliance on the James River

 

These comments support EPA's efforts to consider the role of Atlantic menhaden in relation to management of

chlorophyll-a. Recent modeling work has shown that their migration into the tributaries and associated consumption of

algae has the potential to affect chlorophyll-a and associated compliance with the standards. VAMSA agrees with the

statement included in TMDL Appendix U "Although the influence of menhaden on water quality is estimated to be less

than that of oyster filter feeders, even a small percentage of nutrient assimilation or chlorophyll reduction in the

Chesapeake Bay would ease the pressure in meeting 2-year milestones." Menhaden stocks do not dramatically reduce

chlorophyll as long term averages but their incremental effects are considered comparable to nutrient reduction.

 

Additional analyses should be conducted to evaluate menhaden effects on seasonal peaks and/or ( worst years in the

record. Further, additional modeling enhancements need to address menhaden migration and residence time variability

according to a food gradient. A number of papers indicate that menhaden consumption of algae increases in areas with
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higher chlorophyll-a. This is logical because the species would remain longer in an area with greater availability of food.

Because the model does not presently capture these foraging effects the available reductions in chlorophyll due to

menhaden (especially during bloom conditions) would be under-estimated. 
 

Response 

Please see comment ID 0230.1.001.051 where EPA speaks to accounting for additional analysis for filter feeders.  

 

Comment ID 0589.1.001.001

Author Name: Jeffreys Kent

Organization: International Council of Shopping Centers (ICSC)

The name "Chesapeake" was derived from the Native American word "Tschiswapeki" which loosely translates as "great

shellfish bay." [FN1] Sadly, this name has become a modern misnomer as the current oyster population is estimated to

be only one percent of pre-civilization levels.

 

To the uninformed, it may seem "obvious" that land use changes in the Chesapeake Bay watershed, together with

overfishing, are responsible for the decline in oysters. Yet the facts strongly indicate that overharvesting (starting

approximately 150 years ago - long before the regional increase in the human population during the 20th Century) and

direct habitat destruction by dredging in the Bay are the primary factors and "proximate cause" of the decline in oyster

populations.[FN2]

 

Equally important as we consider the Draft TMDL, the decline in the oyster population is directly responsible for much of

the reduced water quality of the Bay itself. It is a well-established scientific fact that the native Eastern oyster

(Crassostrea virginica) was the keystone species in the Bay. [FN3] In ecological terms, this means that the oyster

population was the primary influence over the extent and quality of the Bay's habitat. Removing the oysters directly

resulted in a decline in the amount of habitat and a reduction in the water quality available for all other species in the

Bay.

 

Thus, in ecological (as well as legal) terms, EPA's approach to restoring water quality in the Chesapeake Bay has it

precisely backwards - reducing the nutrient runoff in the Chesapeake Bay will not result in a restoration of the

populations of oysters and other filter feeders and, therefore, cannot achieve overall water quality standards. In

contrast, restoration of the oyster population (along with other native filter feeders) will, in fact, result in a reduction of

the pollution levels in the Bay. Yet EPA has not produced any estimates of the relative contributions of these critical

factors that underpin water quality in the Bay despite a requirement under the applicable law to provide to the public a

transparent analysis of all significant causative factors. [For technical analysis, please refer to Appendix A.]

 

As a result, the Draft TMDL is an arbitrary and capricious Agency action that seeks to improperly impose land use

restrictions (directly and indirectly) on State and local jurisdictions and private property owners within the larger

Chesapeake Bay watershed.
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THE IMPORTANCE OF THE OYSTER

 

According to the Chesapeake Bay Foundation:

 

Oysters purify the Chesapeake Bay as they filter the water for their food. An adult oyster can filter as much as 50

gallons of water a day.

 

Sediment and nitrogen cause problems in Bay waters. Oysters filter these pollutants either by consuming them or

shaping them into small packets, which are deposited on the bottom where they are not harmful.

 

The oysters in the Bay could once filter a volume of water equal to that of the entire Bay (about 19 trillion gallons) in a

week. Today, it would take the remaining Bay oysters more than a year. [FN4]

 

The National Oceanic and Atmospheric Administration agrees:

 

Oysters are filter feeders, consuming phytoplankton (free-swimming algae) and improving water quality while filtering

the water for food. As generations of oysters settle on top of each other and grow they form reefs that provide

structured habitat for many fish species and crabs. The Chesapeake Bay was once known for its abundance of oysters.

Much of their recent decline was due to decades of overharvest and habitat destruction. More recently two parasitic

diseases, MSX and Dermo, have devastated the remaining oyster populations in most areas of the Bay and its

tributaries. [FN5]

 

Yet the impact of oysters on the Bay's ecology was not solely due to their prodigious capacity to filter the water and

remove pollutants. Undisturbed oyster beds grew into enormous shell reefs which played a role in the Chesapeake Bay

analogous to that of tropical water coral reefs.

 

Bay oysters used to grow in tall reefs that were much better for the Bay than today's flat oyster beds. The reefs were

elevated, which kept oysters above the silty bottom and exposed them to food-rich currents above. The healthy oyster

reefs of 100 years ago were so large that they were considered navigational hazards. [FN6]

 

As can be seen from the following bar graph [FN7], oyster populations were decimated long before the major modern

development in urban and suburban areas of the Bay watershed.

 

[Original Comment letter contains additional information in Table 1 -  Chesapeake Bay oyster landings by state, 1880-

2008. Please see page 3 of the original letter (Docket ID 0589.1.001).]

 

In particular, note that the period selected by EPA as the "baseline" for its TMDL modeling corresponds to historically

low levels of oysters in the Bay. EPA concedes that all of "The models used to develop the Chesapeake Bay TMDL

simulate the same 10-year hydrologic period from 1991 to 2000." [FN8] [Emphasis added]

 

The current Draft TMDL simply fails to provide sufficient information to the public to determine whether EPA properly

understands the role of oysters in the Bay - either in terms of historical importance in the past or potential importance in

the future. Yet this information is crucial to the design of any plan to achieve water quality standards for the Bay.

Consider this statement on the importance of oysters in the Bay:
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The Bay's oyster population has severely declined over the past century due to over-harvesting, which removed huge

volumes of oysters. Over-harvesting also led to the demise of the Bay's healthy oyster reefs, which were scraped away

by dredging. Oyster beds are now usually limited to a flat, thin layer of dead shells and live oysters spread widely over

the Bay's bottom.

 

These damaged habitats:

 

• Offer less surface area for oyster spat and other reef-dwelling invertebrates to attach themselves to. This impacts

larger fish and blue crabs that live and breed around oyster reefs and prey upon these smaller species.

 

• Are easily covered by sediment, which smothers live oysters and can eventually bury a damaged reef.

 

… In addition to harvest pressure, the Bay's oysters face a number of other challenges. One of these is disease. Since

the 1950s, the oyster diseases MSX and Dermo have decimated the Bay's remaining oyster population.

 

The Bay's oysters have also been impacted by poor water quality. [FN9]

 

Thus, although land use changes during the past 100 years may have had an additional impact on oyster populations in

the Bay it is arbitrary and capricious to assume the majority of water quality impairments arise from land use changes,

as the current draft TMDL apparently does.

 

The lack of formal property rights on the original oyster bars of the Chesapeake Bay (and, therefore, the inability of

individual oystermen to exclude competitors) led directly to the overharvesting of this resource and a classic "tragedy of

the commons" situation.[FN10] It would be ironic if the ecological problems created by this absence of property rights in

the Bay itself led EPA to ignore the legitimate property rights of landowners in the surrounding watershed who have fully

complied with the laws and regulations of their local jurisdictions for over a century.

 

In its Draft TMDL EPA indicates that it has considered various scenarios for pollution flowing into the Bay. However,

EPA has not provided any estimate for the impact of filter feeders on pollution levels. Filter feeders (primarily oysters)

do not play a role in the TMDL calculations despite the fact that their absence is the sine qua non for much, perhaps

most, of the nutrient buildup in the Bay. The Draft TMDL acknowledges this failure when it says:

 

EPA's intention is to base the TMDL on the current population of filter feeders. Potential future population changes

would not be accounted for in the TMDL.[FN 11]

 

It then suggests that future modifications to 2-year milestones for states are possible if they are able to increase the

oyster population.[FN12] That is as far as EPA goes in its "analysis" of perhaps the single most important factor for

nitrogen, phosphorus, chlorophyll a and dissolved oxygen levels in the Bay. [Please refer to Appendix A]

 

In other words, EPA has not fully established the cause-and-effect of Bay water quality impairment yet it seeks to

impose extremely high costs on landowners and municipalities by requiring them to provide all mitigation efforts. Much

of the projected expense of implementing this TMDL would come from new land-based water filtering systems - even as

EPA has ignored the historical role played by oysters in maintaining the Bay's water quality. The Draft TMDL asserts
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that stormwater runoff is the primary source of impairment of the Bay's ecology when, in fact, prior overharvesting of

oysters reduced the natural filtering capacity of the Bay to such an extent that otherwise harmless levels of

sediment/nutrients just "sit there" until they can trigger a host of other water quality problems. EPA should be required

to calculate a specific level of oyster restoration (or range of possible levels) that must be reached before it imposes

Bay-wide TMDL targets for stormwater runoff. Chesapeake Bay water quality levels are too dependent upon the oyster

population to ignore the issue to this degree.

 

Unless and until the oysters are restored to some significant fraction of historical populations the Bay will never return to

a balanced, healthy ecosystem. The initial cause of the water quality impairment was overharvesting of oysters and

physical destruction of in-Bay habitat - not runoff from commercial and residential development or land-based

agricultural practices. Even if the degree to which water quality depends upon oysters is uncertain, EPA cannot provide

any reasonable estimate of proportionate responsibility without conducting a detailed and transparent analysis of the

oyster population and its historic interaction with the Bay's water quality. Thus far, EPA has failed to conduct this

necessary analysis and, therefore, has produced a severely flawed Draft TMDL. Appendix A of these Comments

provides a technical analysis by LimnoTech that further addresses EPA's inadequate efforts to incorporate filter feeders

in the Draft TMDL.

 

CONCLUSION

 

EPA has not demonstrated to what extent the independent decline in the oyster population is responsible for the

decrease in dissolved oxygen or the increase in chlorophyll a, nitrogen, phosphorus or sediment. Thus it cannot

logically assert any numerical relationship between land-based stormwater run-off and nutrient levels measured in the

Bay. Merely mentioning filter feeders in the Draft TMDL is not sufficient to discharge this statutory requirement. To issue

a TMDL without first producing these calculations for public review and comment would violate the Administrative

Procedures Act (5 U.S.C. 553(c)) and the prohibition against arbitrary and capricious Agency actions (5 U.S.C. §

706(2)(A)).

 

Therefore, EPA should immediately withdraw its Draft TMDL and reissue it for public comment only after it has

concluded the necessary analysis and transparently included those results in its TMDL assumptions.

 

 

APPENDIX A

ANALYSIS OF THE ROLE OF FILTER FEEDERS IN THE DRAFT CHESAPEAKE BAY TMDL

 

The draft Total Maximum Daily Load (TMDL) for total nitrogen (TN), total phosphorus (TP), and sediment in the

Chesapeake Bay is deficient because it does not adequately inform the public of the important role that increased

stocks of filter feeders could play in establishing and implementing the TMDL. Indeed, Appendix U of the draft TMDL

understates the potential benefits of increased stocks of filter feeders because it is incomplete and relies on outdated

information.

 

EPA should revise the draft TMDL to provide updated information about the beneficial impacts of filter feeders using the

current Watershed Model and Water Quality Sediment Transport Model (WQSTM). EPA (to our knowledge) has not

produced simulations of the benefits of filter feeders using the current models. Even if EPA does not have current model

results, EPA should provide the information showing the benefits of filter feeders using previous versions of the models.
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This is necessary so that the public can properly review and fully comment on the draft TMDL and the Watershed

Implementation Plans (WIPs). For example, EPA should show the public which segments could fully attain water quality

standards [FN1] with a modest level of restoration of filter feeders. EPA should provide a simulation to show how a

modest level of restoration could reduce the onerous reductions in nutrients and sediment loads required in Scenario

E3 [FN2].

 

EPA should also provide a full and transparent explanation in the draft TMDL as to why none of the scenarios

conducted for the TMDL represented filter feeders at populations that are greater than their current levels. Accounting

for restoration of filter feeders (not just oysters) as nutrient and sediment loads are reduced, has no less reasonable

assurance than other assumptions EPA has employed in the draft TMDL (and for all potential final TMDLs presented by

EPA). For example, Scenario E3 should include concerted efforts to restore filter feeders to the maximum extent

practicable, even if that means relying on emerging and new technologies[FN 3]. It is unclear why the nutrient load

reduction targets for Scenario E3 cannot be different if modest improvements in filter feeders would justify lower nutrient

load reductions.

 

EPA should also acknowledge that additional work is needed to adequately address concerns raised during

Chesapeake Bay Program meetings about the effect of filter feeders on nutrient and sediment allocations in the TMDL

and the WIPs. This includes ensuring that resources will be directed to adequately determine load reduction

adjustments if future monitoring data indicate changes in filter feeder populations during the 2-year milestones. It also

means ensuring that data are available, including updated tools, to address these concerns prior to the 2011 and 2017

updates of the TMDL.

 

Updated information on the benefits of increased stocks of filter feeders would also provide information that could be

used to evaluate whether a Use Attainability Analysis (UAA) is needed to determine the highest attainable uses for the

Chesapeake Bay and its tidal tributaries. Under the UAA, the economic impact of attaining scenarios like E3 can be

considered. EPA was considering the potential need for a UAA until 2009[FN 4, FN 5]. Conducting a UAA would not be

a license for "more pollution" or letting hypoxia levels remain at the status quo. Instead, defining the maximum dollars

available for restoration in 3-year (not 2-year) increments[FN 6], could result in development of realistic (yet still

aggressive) WIPs and more specific (and achievable) milestones for load reductions and ecological restoration. This

would allow the federal and state agencies and people that work and live in the Bay watershed to target scarce

resources towards programs to maximize ecological and economic benefits, and experiment with new technologies.

The UAA would be re-visited every three years during the State's triennial reviews, as required under the Clean Water

Act.

 

It should be noted that a complete review of this issue was difficult within the shortened timeframe of the public

comment period [FN7]. Information presented here is not complete, in particular because documentation on the version

of the Chesapeake Bay WQSTM used for the draft TMDL is not available.

 

ADDITIONAL CONSIDERATIONS

 

A. EPA obviously understands and recognizes the importance and inter-relationships between water quality and filter

feeders. The targets (i.e. water quality standards) in the draft TMDL are, in part, to ensure that water quality conditions

are sufficient to restore and protect these filter feeders. EPA should therefore document in the TMDL how restoring filter

feeders can achieve the same desired water quality in combination with load reductions.
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Since 2002, the Chesapeake Bay Program has directed significant resources into developing tools to understand the

beneficial impact of restoring filter feeders[FN 8, FN 9]. EPA apparently decided in April 2010 that the benefits of

restoring filter feeders could not be considered in the TMDL and that States and the District of Columbia should not be

able to count on taking credit for these impacts in their WIPs [FN 10]. This is confusing and at apparent counter-

purposes for incorporating the effects of filter feeders in the WQSTM. The developers of the water quality model[FN 11]

(WQM) stated:

 

"Our model agrees with a wide body of evidence that bivalves can modify their local environment. When bivalves are

confined to only a small portion of bottom area, their ability to transform an entire estuarine system is limited. In view of

the enormous cost and technological difficulties associated with controlling external loads, DO [dissolved oxygen]

improvements on the order of tenths of a g m-3 [gram per cubic meter] and nitrogen removal on the order of 10% of

system loading cannot be disparaged. These improvements have economic and ecological values and are to be

encouraged" (Cerco and Noel, 2007, page 341).

 

EPA and the Chesapeake Bay Program were apparently considering including the effects of enhanced filter feeder

(specifically menhaden and oyster) populations in the TMDL until the April 5-6, 2010 Water Quality Goal Implementation

Team meeting, when this was abandoned. At this meeting, EPA presented its position that it was "not willing to project

increase in population" (see Minutes [FN12] page 14). It should be noted that the tenfold and fifty-fold oyster scenarios

with the current models were still pending as of the March 31, 2010 Quarterly Modeling Subcommittee meeting. It would

have been interesting to have seen at least some of the WQSTM results in the presentation that EPA used at the April

5-6, 2010 meeting[FN 13].

 

Section 10.7 of draft TMDL acknowledges that filter feeders play an important role in the uptake of nitrogen and

phosphorus. It fails, however, to provide a numeric allocation related to this uptake level. Nor does the draft TMDL

acknowledge the benefits of filter feeders in reducing turbidity, particularly as to how the filter feeders can contribute to

increases in submerged aquatic vegetation (SAV). The developers of the water quality model state "[o]ur model

indicates enhanced SAV abundance is the most significant improvement to be attained through oyster restoration…The

effectiveness of oysters in SAV restoration is attributed to the close proximity of oysters to the SAV beds" (Cerco and

Noel, 2007, page 340).

 

Section 10.7 of the draft TMDL also limits discussion to the native Eastern oyster (market size) and menhaden fish. This

section does not address the importance of other bivalves that are included in the WQSTM (namely Corbicula and

Rangia) or important filter feeders that are not yet in the model (such as Macoma balthica or polychaete Chaetoperus

cf. variopedatus). The water quality model developers make a compelling case that Macoma balthica and Chaetoperus

cf. variopedatus (deemed OTFF in modeler's lingo) "should be modeled in oligohaline regions throughout the system"

and that these two species "can exert substantial control on phytoplankton populations" (Cerco and Noel, 2010, page

1063). The developers further state:

 

"This activity has significant management implications in view of the attention paid to reducing chlorophyll

concentrations via management of nutrient loads. Apart from direct controls on phytoplankton, OTFF contribute

indirectly to eutrophication reduction by trapping carbon and nutrients in the upper, oxygenated portions of the

estuaries, rather than allowing the material to pass to the lower estuaries where carbon contributes to bottom-water

hypoxia and nutrients fuel phytoplankton production which clouds the water and contributes additional organic matter to
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the bottom.

 

Loss of filtering capacity in Chesapeake Bay has been blamed for the eutrophication there (Newell, 1988) and

restoration of bivalves is being explored as a management strategy (US Army Engineers, 2008). Restoration focuses

primarily on native and exotic oysters (C. virginica and ariakensis) which have been the subject of extensive studies

(Newell et al., 2002; Porter et al., 2004; Cerco and Noel, 2007). Less attention has been devoted to the ecological role

of other bivalve filter feeders although these apparently already play a role in eutrophication control. Perhaps the lack of

attention is due to the lack of commercial importance of these species. Clearly, the role of OTFF should be included in

management models and their importance should be recognized in management activities." (p. 1063)

 

It should also be noted that there could be localized repercussions of dramatic reductions of nutrient loads. This

phenomenon has adversely affected salmon populations in British Columbia and elsewhere[FN 14]. The draft TMDL

does not discuss the possibility of local aquatic resources being "starved" of nutrient or sediment loads, if the reductions

that are called for are greater than they should be from a local, biological perspective.

 

Finally, the draft TMDL does not even discuss the oyster management plan adopted by the Chesapeake Bay Program

in 2005[FN 15]. The TMDL should have included an alternate TMDL that incorporates the oyster restoration goal (or the

oyster management plan should be revised to reflect that EPA does not consider even modest increases in oysters as a

realistic management objective).

 

EPA has not demonstrated in the draft TMDL that it acknowledges that water quality improvements associated with

reductions in nutrient and sediment loads will positively affect filter feeder populations, which will then reduce the need

for nutrient and sediment load reductions. EPA could have easily produced an alternate TMDL that showed the public

the allocations for nutrients and sediments if filter feeders were restored to even a modest level.

 

B. Appendix U appears to rely on spurious or out-dated information and understates the potential benefit of increasing

oyster populations on total nitrogen in the Bay.

 

Appendix U does not cite the most up-to-date documentation about the filter feeders that are in the current version of

the WQSTM that is being used by EPA for the draft TMDL. Appendix U needs to be re-written and re-issued for public

review and comment. LimnoTech identified three publications (Cerco and Noel, 2005; Cerco and Noel, 2007; and Cerco

and Noel, 2010) that provide more up-to-date and complete information on the incorporation of filter feeders in the

WQSTM. These publications show that Appendix U understates the potential benefit of a tenfold increase in oyster

populations on reducing the need to obtain the TN load reductions in EPA's draft TMDL.

 

Appendix U cites a reference to a presentation by Dr. Cerco to the October 2005 Quarterly Meeting of the Chesapeake

Bay Program Modeling Subcommittee, where the tenfold increase in native oysters "could remove 10 million pounds of

nitrogen annually" (see draft TMDL, page U-2). LimnoTech could not verify this statistic based on Dr. Cerco's

presentation or the meeting minutes where he presented this information[FN 16]. The version of the model presented in

2005 is not even the WQSTM that is being used for the TMDL. Nevertheless, 10 million pounds is 5 percent of the total

basin/jurisdiction draft allocation of 187.44 million pounds (see draft TMDL, Table ES-1). Five percent is not insignificant

when EPA is proposing "Moderate-level backstop allocations" to provide "[a]dditional adjustments to agriculture

nonpoint sources as necessary to exactly meet nitrogen, phosphorus and sediment allocations" (see draft TMDL, page

x, emphasis added).
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The Cerco and Noel 2005 and 2007 publications provide an estimated 30,000 kilograms per day (or 24 million pounds

per year) reduction in nitrogen from a tenfold increase in oysters. This is 13 percent of the draft allocation, which is even

more significant than five percent.

 

Finally, as discussed above, Appendix U does not acknowledge the existence and potential benefits of other critical

filter feeders in the Bay, such as Macoma balthica or polychaete Chaetoperus cf. variopedatus.

 

C. Statements in the "Other Issues of Concern" demonstrate how EPA is being inflexible in its efforts to produce a

TMDL to restore the Bay. This inflexibility could have severe economic implications and potential ecological

implications.

 

EPA should not, on one hand say that ecosystem benefits (such as with restoration of oysters) are important and can

be counted towards measuring progress towards implementing the TMDL (see Section 4 of draft TMDL, Appendix U).

Then on the other hand, say that oyster restoration is akin to "in-stream treatment" and could create a problem meeting

local water quality standards in upstream jurisdictions (see Section 6 of the draft TMDL, Appendix U).

 

At a minimum, EPA should provide the appropriate references for its position on other issues of concern. EPA states

"because pollutants are not reduced at or near the source, this strategy [of increasing filter feeder populations] could

create a problem with meeting local water quality standards in the upstream jurisdictions" (see draft TMDL, page U-5).

EPA needs to clarify this statement and provide information about which local water quality standards would not be met

under this scenario.

 

D. EPA should include a "backstop" TMDL that includes the benefits of modest restoration of all filter feeders.

 

Accounting for oyster restoration to one-tenth of historical oyster biomass, or a tenfold increase from current estimated

conditions, has no less reasonable assurance than other assumptions EPA has employed in the draft TMDL (and for all

potential final TMDLs so far presented by EPA). For example, EPA has proposed establishing a TMDL to meet a

number of water quality standards (WQSs) restoration variances (proposed and existing), in direct conflict with EPA's

own guidance on TMDL development which notes that "States should be aware that a TMDL should be developed to

meet the existing WQS, not a temporary variance that is less stringent than the existing WQS"[FN 17]. If EPA is willing

to violate its own TMDL guidance, then surely it should also be willing to establish a TMDL based upon a reasonable

assumption of oyster restoration in the Chesapeake Bay that is merely uncertain but would not violate TMDL guidance.

 

A reasonable level of oyster restoration should be assumed in the TMDL and the uncertainty should be dealt with

through the appropriate jurisdiction WIPs and subsequent tracking mechanisms through 2-year (or 3-year) milestones,

rather than being handed off as strictly an implementation question with uncertain load credits (or debits) to be

accounted for by the jurisdictions.

 

E. EPA needs to ensure that adequate resources, including time and data for WQSTM simulations in which the benefits

of filter feeders are included, are provided in subsequent updates of the TMDL.

 

During the April 5 and 6, 2010 Water Quality Goal Implementation Team meeting, the committee discussed a number of

issues related to including filter feeder options in the Bay TMDL. Those minutes state:
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- "At 5x current menhaden population we would see bay improvements in chlorophyll-a and D.O., but population cannot

be assured

- Current model runs have been done with current populations of menhaden and oysters

- EPA is not willing to project increase in population

- For TMDL purposes, proposing to credit increases in filter feeder population not part of the TMDL but only if a

monitored increase is found

- Population generally the same since 1985"

 

The discussion that follows indicates that there are issues associated with harvesting different classes of oysters and

menhaden; issues with assigning "credits" or "debits" when adjusting the TMDL allocations for benefits associated with

increased filter feeders; and incentives for obtaining federal funding for restoration. EPA needs to insure that the

allocations will be adjusted in the 2011 TMDL update. EPA must also assure stakeholders that adequate federal

funding will be provided to insure that the Chesapeake Bay modeling tools are adequate to meet this need for the 2017

update.
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COMMENT FOOTNOTES

[FN 1] Source: Chesapeake Bay Foundation Fact Sheet. Accessed November 3, 2010 at

http://www.cbf.org/Page.aspx?pid=433.

[FN 2] See, for example: “Decline of the Chesapeake Bay Oyster Population: A Century of Habitat Destruction and

Overfishing” by B.J. Rothschild, et al., Marine Ecology Progress Series, Volume 111: 29-39. 1994.

[FN 3] U.S. Fish and Wildlife Service Chesapeake Bay Oyster Reef Habitat Initiative web site. Accessed November 5,

2010 at http://www.fws.gov/chesapeakebay/OysterInitiative.html.

[FN 4] Chesapeake Bay Foundation’s OYSTER FACT SHEET. Accessed November 3, 2010 at

http://www.cbf.org/Page.aspx?pid=511.

[FN 5] Quotation from the NOAA Oyster Reef web page. Accessed November 5, 2010 at

http://chesapeakebay.noaa.gov/oysters/oyster-reefs.

[FN 6] Ibid.

[FN 7] Graph from NOAA Fish Facts web page. Accessed on November 5, 2010 at http://chesapeakebay.noaa.gov/fish-

facts/oysters.

[FN 8] Draft Chesapeake Bay TMDL, SECTION 5: Chesapeake Bay Monitoring and Modeling Frameworks at page 5-

15.

[FN 9] Chesapeake Bay Program: Oyster Harvest. Web page accessed November 5, 2010 at

http://www.chesapeakebay.net/oysterharvest.aspx?menuitem=14701.
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[FN 10] The Tragedy of the Commons by Garrett Hardin. Science (162:1243-1248) 1968.

[FN 11] Draft TMDL Appendix U: Filter Feeders White Paper at page U-4.

[FN 12] See Draft TMDL Section 10.7 at page 10-8. Section 10.7 is all of two paragraphs long.

 

APPENDIX A FOOTNOTES

[FN 1] Water quality standards for the Chesapeake Bay include dissolved oxygen, chlorophyll a, and clarity. It is

important to note that these standards were established to protect aquatic life (such as oysters) in the Bay and its tidal

tributaries. If there are other limiting factors (such as lack of habitat or toxic pollution in sediments), restoring water

quality to these standards will not necessarily equate to increases in aquatic life.

[FN 2] "The E3 [everything, everywhere, everyone] scenario is a ‘what-if' scenario of watershed conditions with

theoretical maximum levels of managed controls on all pollutant load sources. There are no cost and few physical

limitations to implementing BMPs [best management practices] for point and nonpoint sources in the E3 scenario" (see

draft TMDL page J-4)

[FN 3] It is our understanding that Scenario E3 assumes that oysters and menhaden, as well as other (unspecified) filter

feeders, are represented at current populations. For oysters, this means that populations are at 1 percent of their

historic levels.

[FN 4] The specific date as to when any concept of a Use Attainability Analysis (UAA) for the Bay was dropped is

unclear. The minutes of the June 16, 2009 Quarterly Meeting of the Chesapeake Bay Program's Scientific and

Technical Advisory Committee attribute the following statement to J. Charles (Chuck) Fox, EPA Senior Advisor: "We did

a use-attainability analysis about five years ago and it is an enormous suck of energy. This should always be up for

consideration, but given the realities of the day and lack of progress and public knowledge, we need to see how far we

can get in the next few years." http://www.chesapeake.org/stac/MeetInfo/june09mins.pdf

[FN 5] Contrary to Mr. Fox's statement that EPA did a UAA five years ago, EPA did not evaluate the widespread social

and economic factor which can be used to issue a variance or revise the water quality standards.

[FN 6] The Clean Water Act requires that States conduct triennial reviews of their water quality standards every three

years. EPA should revise their 2-year milestone deadlines to coincide with the States' triennial review dates to ensure

efficiencies in the Bay TMDL process.

[FN 7] EPA has continued to reduce the time for public review (see November 3, 2009 letter from William C. Early to

Secretary Bryant where the anticipated 90-day public comment period was reduced to 60 days). EPA then reduced the

public comment period on the draft TMDL to November 8, 2010 which allowed for only a 45-day review period.

[FN 8] Scientific and Technical Advisory Committee (STAC). December 2002. Suspension feeders: A Workshop to

Assess What We Know, Don't Know, and Need to Know to Determine Their Effects on Water Quality. March 18-19,

2002. BWI Ramada Inn, Hanover, Maryland. Chesapeake Bay Program.

[FN 9] The latest publication on incorporation of filter feeders into the Chesapeake Bay modeling tool is Cerco and Noel,

2010.

[FN 10] See minutes of the April 5-6, 2010 meeting of the Chesapeake Bay Program Water Quality Goal

Implementation Team at Presentation F.

http://archive.chesapeakebay.net/calendar.cfm?EventDetails=10559&DefaultView=all&RequestDate=04/01/2010 [FN

11] The water quality model (WQM) used by Cerco and Noel (2005, 2007, and 2010) is an earlier version of the

WQSTM.

[FN 12] Minutes of the April 5-6, 2010 Water Quality Goal Implementation Team meeting are located at

http://archive.chesapeakebay.net/pubs/calendar/47043_04-05-10_Minutes_1_10559.pdf .

[FN 13] EPA prepared a slide (with no data) for the April 5-6, 2010 to demonstrate the relationship between filter

feeders and nutrient reductions. See slide 9 at http://archive.chesapeakebay.net/pubs/calendar/47043_04-05-
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10_Presentation_4_10559.pdf

[FN 14] Pellett, K. (2008) Salmon River Nutrient Enrichment for Fish Habitat Restoration, 2008; Report prepared by

BCCF for BC Ministry of Environment Fisheries Section, Nanaimo, British Columbia; BC Hydro Bridge Coastal

Restoration Program, Burnaby, British Columbia; Western Forest Products Forest Investment Account; and Georgia

Basin/Vancouver Island Living Rivers; https://www.bchydro.com/bcrp/projects/docs/08.CBR.05.pdf.

[FN 15] See the 2004 Chesapeake Bay oyster management plan at

http://www.chesapeakebay.net/oystersmanagement.aspx?menuitem=14770 . This document is listed in the draft TMDL

as a reference but is never discussed.

[FN 16] The materials for the October 2005 Quarterly Meeting of the Modeling Subcommittee are located at

http://archive.chesapeakebay.net/calendar.cfm?EventDetails=5980&DefaultView=all&RequestDate=10/1/2005 . Dr.

Cerco's presentation is entitled Status and Progress of the hydrodynamic and water quality models.

[FN 17] EPA, July 21, 2003. Guidance for 2004 Assessment, Listing and Reporting Requirements Pursuant to Sections

303(d) and 305(b) of the Clean Water Act; TMDL-01-03. Memorandum from Diane Regas, Director of Wetland, Oceans

and Watersheds to Water Division Directors, Regions 1 - 10.

http://www.epa.gov/owow/tmdl/tmdl0103/2004rpt_guidance.pdf 
 

Response 

EPA hears your concerns and aware of the well documented importance of oysters to the Chesapeake Bay ecosystem.  The oyster

population has been in a severe decline for many decades and there are numerous compounding factors which contribute to their

low population numbers.  EPA is aware that increased oyster populations will aid in improving water quality, however we cannot

rely solely on these animals to address and filter the large amounts of nitrogen, phosphorus and sediment entering the Bay from

numerous sources throughout the watershed.  Contrary to the comment in “Additional Considerations”, EPA has encouraged

jurisdictions to include filter feeder restoration into their Watershed Implementation Plans in order to highlight their importance and

to better account for future actions to increase populations in the 2-year milestones.  While EPA encourages filter feeder restoration

projects it is not sound science to account for large population increases at this time in the TMDL.  Restoration efforts have been

underway for years to increase filter feeder populations with minimal observed population change.  The combined factors of

disease, lack of suitable substrate and excess nutrients fuel the growth of algae blooms that deplete oxygen in deeper waters and can

hinder the development of oysters.  Until we are able to alleviate some of the stressors on the oyster population it is not practical to

heavily rely on filter feeders to address the water quality issues in the Chesapeake Bay. 

 

It is in EPA’s professional opinion that we have capture the most predominant filter feeders known to improve water quality;

however we are well aware that there are numerous other filter feeding animals that benefit water quality.  Please refer to the

response to comment 0230.1.001.051 where EPA speaks to accounting for additional analysis for filter feeders.    For information

on how filter feeders are included in the modeling please refer to Section 5 of the Bay TMDL speaking to the Chesapeake Bay

Water Quality and Sediment Transport Model. 

 

EPA reminds the commenter that EPA is under a legal obligation to establish a TMDL that meets water quality standards in the

Bay. Please refer to the response to comment 0038.1.001.024 outlining the federal effort towards the Bay.

 

Please refer to the response to comment 0481.1.001.010 to address your comments regarding a UAA.
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Please see the following URL for EPA’s statement on why we are not extending the TMDL deadline.

http://www.epa.gov/reg3wapd/pdf/pdf_chesbay/StatementonBayTMDLCommentPeriod.pdf

 

Comment ID 0746.1.001.016

Author Name: Carl Jimmie

Organization: Southern Tier Chesapeake Bay TMDL Commenting Coalition

Balancing The Filter Feeding Biological Populations Within The Bay

 

The historic over exploitation of Eastern Oysters and the current over harvesting of Menhaden fish in the Chesapeake

Bay have negatively impacted the water quality of the Bay, as Oysters and Menhaden are filter feeders that play an

important role in the removal of nutrients from the Chesapeake Bay. The populations of both Eastern Oysters and

Menhaden are reportedly declining.

 

In regards to Eastern Oysters, their current population within the Bay is only about 1 percent of the historic population

Historical over harvesting and loss of habit is cited as major contributing factors in this decrease. The current goal of the

Chesapeake Bay is to increase the Eastern Oyster population tenfold. With this tenfold increase, the oyster population

could remove 10 million pounds of nitrogen annually from the Bay [FN28] This increase Nitrogen removal would be

substantial, exceeding the respective current annual delivered total nitrogen loads of Delaware and West Virginia and

being roughly equivalent to New York State's current total nitrogen load to the Bay.

 

Atlantic Menhaden are a vital link in the food chain, and a balanced, thriving population could have the ability to filter a

volume of water equal to the entire Chesapeake Bay in than one day. Menhaden have the potential to consume up to

25 percent of the Bay's nitrogen. However, an intensive fishery seasonally depletes the population of Menhaden within

the Bay, arguably one of the Bay's most valuable living resources. Atlantic Menhaden are the most important filter

feeder and one of the most abundant species of finfish in the Chesapeake Bay, with the filtering capacity to consume

approximately 10 times more phytoplankton than the Eastern Oyster. [FN29]

 

According to Appendix U to the Draft TMDL, since the Menhaden population has declined, the following trends in water

quality and living resources have been observed.

 

• The populations of mesozooplankton, the food base for many species, have declined in mid-Bay and lower-Bay

waters.

• Food (phytoplankton and zooplankton) generated in the highly productive open water habitats of the Bay has

increasingly been shunted towards ctenophores (comb jellyfish) and bacteria and way from fish.

• Comb jellyfish, a predator of zooplankton, fish eggs, and larvae, are increasing in mid-Bay waters.

• Within the Bay main stem water clarity has been decreasing, while levels of nutrients have not changed significantly.

 

In contrast to the lack of reliance, when setting the TMDL's proposed allocations, on assuming reasonable increases in

these important Bay indigenous aquatic species, the Draft TMDL assumes that New York farmers are required to install

practices to reduce nutrients. The Draft TMDL recognizes that if a farmer remove a riparian buffer, the nutrient and

sediment load goes up because the buffer is no longer filtering the water. Because restoring a balanced, indigenous
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aquatic populations, including these two important filter feeding species is another important step in the total restoration

of the Bay, the protection and proliferation of filter feeders should be a comer stone of the Bay Restoration Initiative and

reasonable successes should be assumed in the base nutrient allocation in the final TMDL. Appropriate measures to

protect these resources and ensure their proliferation are a paramount and a fundamental part of the Bay's integrated

restoration should be assumed, by the final TMDL, this would increase the amount of allocable nutrients and sediments

that is available to be fairly distributed among the Bay States. 

 

[FN28] Strategies for Allocating Filter Feeder Nutrient Assimilation into the Chesapeake Bay TMDL, Prepared by

TetraTech, Inc., for the USPA, September 24, 2010.

[FN29] Exploitation of Atlantic Menhaden Threatens Restoration of the Chesapeake Bay, James Price, Published in the

Bay Journal, October 2001. 
 

Response 

EPA hears your concerns.  Please see comment ID 0230.1.001.051 where EPA speaks to accounting for additional analysis for filter

feeders.  
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32 - PUBLIC INVOLVEMENT

Comment ID 0298.2.001.001

Author Name: Clark Stan

Organization: Hampton Roads Planning District Commission (HRPDC)

EPA has failed to provide the public with sufficient data and documentation needed to review, evaluate, and fully

comment on the proposed allocations. The information and data that are available show that the model and model

inputs are lacking in the level of precision that should be required of regulatory action with consequences as significant

and widespread as the Bay TMDL. 
 

Response 

Please see response to comment 0419.1.001.013.

 

Comment ID 0376.1.001.024

Author Name: Smith Brooks

Organization: Virginia Manufacturers Association VMA

while EPA is quick to note that the efforts to restore the Bay have been ongoing since the 1980s, its proposal

represents a marked change in both the expectations for the industrial dischargers under the full backstop allocations

and its view of the Virginia regulatory program. EPA has not provided the public with the opportunity to understand how

the model works and the implications of the changes in the input data sets. EPA has only allowed 45 days for comment

on its proposal. The lack of transparency in EPA's proposal, coupled with a limited review period, stands in

contravention to the regulatory process envisioned by the Administrative Procedure Act. 
 

Response 

With regard to the public comment period, please see response to comment 0060.1.001.001.

 

The Chesapeake Bay TMDL has been developed through a highly transparent, inclusive and engaging process during the past two

years. The outreach effort has included hundreds of meetings with interested groups; two extensive rounds of public meetings,

stakeholder sessions and media interviews in all six states and the District of Columbia in the fall of 2009 and the fall of 2010; a

dedicated EPA website; a series of monthly interactive webinars accessed by more than 2,500 people; three notices published in the

Federal Register; and a close working relationship with Chesapeake Bay Program committees representing citizens, local

governments and the scientific community.
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During the formal public comment period in the fall of 2010, EPA conducted 18 public meetings in all six states and the District of

Columbia. More than 2,700 people participated in the public meetings and seven of the meetings were broadcast live online via

webinar. As EPA officials traveled throughout the watershed for the public meetings, they also met separately with many

stakeholder groups, including local governments, agriculture groups, homebuilder and developer associations, wastewater industry

representatives and environmental organizations to clarify the TMDL and its process and address questions. EPA also had special

meetings with state environment secretaries and their department staff and other state officials and elected representatives.

 

Since 2008, EPA staff has participated in nearly 400 meetings on the Bay TMDL attended by stakeholders.

 

With regard to the availability of modeling information, please see response to comment 0419.1.001.013.

 

EPA notes that the Chesapeake Bay TMDL is not a federal regulation.

 

Comment ID 0410.1.001.031

Author Name: Pujara Karuna

Organization: Maryland State Highway Administration (SHA)

SHA thinks that the scope of the TMDL and WIP must allow far greater interagency cooperation and dialog. To that

end, SHA requests that all entities, including SHA, with significant responsibilities under the TMDL be given greater

access to discussions of the Chesapeake Bay Partnership, and much greater opportunity to participate in the future

development of the TMDL and Chesapeake Bay Watershed Model. 
 

Response 

The Chesapeake Bay TMDL has been developed through a highly transparent, inclusive and engaging process during the past two

years. The outreach effort has included hundreds of meetings with interested groups; two extensive rounds of public meetings,

stakeholder sessions and media interviews in all six states and the District of Columbia in the fall of 2009 and the fall of 2010; a

dedicated EPA website; a series of monthly interactive webinars accessed by more than 2,500 people; three notices published in the

Federal Register; and a close working relationship with Chesapeake Bay Program committees representing citizens, local

governments and the scientific community.

 

During the formal public comment period in the fall of 2010, EPA conducted 18 public meetings in all six states and the District of

Columbia. More than 2,700 people participated in the public meetings and seven of the meetings were broadcast live online via

webinar. As EPA officials traveled throughout the watershed for the public meetings, they also met separately with many

stakeholder groups, including local governments, agriculture groups, homebuilder and developer associations, wastewater industry

representatives and environmental organizations to clarify the TMDL and its process and address questions. EPA also had special

meetings with state environment secretaries and their department staff and other state officials and elected representatives.

 

Since 2008, EPA staff has participated in nearly 400 meetings on the Bay TMDL attended by stakeholders.
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The Watershed Implementation Plans are not part of the TMDL. Although EPA has worked closely with the states in the

development of their draft and final WIPs, the process for development and review are determined by the respective states and the

District of Columbia.

 

EPA encouraged the involvement of state agencies in the development of the TMDL. In addition to the outreach opportunities,

listed above, EPA has had a WIP coordinator assigned to work with each jurisdiction and all requests for information, data,

scenarios and other items have been coordinated through that individual specifically to ensure that each request for information or

assistance is addressed.

 

Comment ID 0434.1.001.018

Author Name: Pryor Wayne

Organization: Virginia Farm Bureau Federation

VII. The Data and Information Relied Upon by EPA to Establish Its Draft TMDL Have Not Been Shared with the Public.

 

EPA claims to have relied on the "Scenario Builder" model to develop inputs or assumptions for the Chesapeake Bay

Watershed Model, which then generates data used to determine whether water quality standards will be met based on

those inputs. See Draft TMDL, Section 8 and Appendix H.

 

Scenarios representing different nutrient and sediment loading conditions were run using the Chesapeake Bay Phase

6.3 Watershed Model [the Scenario Builder] and the resultant model scenario output was fed as input into the

Chesapeake Bay Water Quality Model to evaluate the response of critical water quality parameters, specifically

dissolved oxygen, water clarity, underwater bay grasses and chlorophyll a.

 

Draft TMDL, Appendix H at page 1. Despite the significance of this information, EPA did not make the Scenario Builder

input decks and outputs for the partial backstop and full backstop scenarios and for EPA's evaluation of Virginia's WIP

available until November 2, 2010 - over 4 weeks after the public comment period began. This gave stakeholders only 6

days to access and review the information. This is hardly enough time for stakeholders to meaningfully comment on

such critical aspects of the modeling data.

 

In addition to shortchanging stakeholders, the expedited process established by EPA also does not allow sufficient time

for the states to review and address comments received on the Bay TMDL as part of the WIP modification process. It is

our understanding that the states will have only 4 days following the close of the public comment period on November 8

to develop revised input decks and request new model runs from the Chesapeake Bay Model. The states do not have

enough time to process the comments received and incorporate them into their decisions about input decks and model

runs for purposes of revising the WIP. The states will also have very limited time with which to evaluate the model run

results and incorporate them into their revised WIP proposals. The accelerated pace established by EPA undermines

EPA's claims that it values stakeholder input and desires a transparent and open TMDL development process. This is

especially true given the fact that the consent decrees that EPA relies upon as the basis for the accelerated timetable

don't require the Bay TMDL to be completed until May 2011. EPA itself has chosen to move the deadline up to
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December 2010.

 

The process that EPA has established for the development of the Bay TMDL runs afoul of the spirit of the

Administrative Process Act. Access to the underlying modeling data should be provided with sufficient time for

stakeholders to meaningfully participate in the development of such a complex TMDL that will have significant effects

on the agricultural community, and all stakeholders throughout the watershed. 
 

Response 

With regard to the WIP process, for several months, EPA worked closely with the states and the District of Columbia to strengthen

the draft Watershed Implementation Plans submitted to EPA in early September. EPA had numerous constructive meetings and

conference calls with each of the jurisdictions and reviewed preliminary WIP submissions. EPA also worked with jurisdictions after

the submittal of final WIPs to minimize or eliminate the possibility of federal backstop measures. The Watershed Implementation

Plans are not part of the Bay TMDL. The review processes for the WIPs were determined by the individual states and the District of

Columbia.

 

The Bay TMDL schedule was not arbitrarily determined. The completion date for the Bay TMDL of December 31, 2010 was

requested by the states in June 2008 and agreed to by the Chesapeake Executive Council, which includes the Governors, the Mayor

of the District of Columbia and the EPA Administrator.

 

The 45-day public comment period was also the product of negotiation and agreement among the states and EPA. The December

31, 2010 date is also a specific commitment in the Executive Order 13508 Strategy issued in May 2010. In addition, a settlement

agreement between EPA and the Chesapeake Bay Foundation requires EPA to issue the final TMDL by this date.

 

With regard to the availability of modeling information, please see response to comment 0419.1.001.013.

 

Comment ID 0440.1.001.010

Author Name: Land Larry

Organization: Virginia Association of Counties (VACo)

4.) Chesapeake Bay Program's Organizational Structure

 

Page 1 -8 of the DRAFT TMDL provides an organizational chart and devotes several paragraphs to a description of the

Chesapeake Bay Program's (CBP) structure. As the chart illustrates, local government input is sought from the Local

Government Advisory Committee which is located on the periphery of the decision-making process. Since the majority

of expenditures and implementation of policies to improve water quality occur at the local level, VACo believes local

government officials need to be more centrally positioned within the Chesapeake Bay Program's decision-making

process.

 

Recommendation: VACo recommends the inclusion of technical experts from local governments on the Principals' Staff
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Committee. 
 

Response 

The Principals' Staff Committee and the Executive Council rely strongly on its Bay Program committees for information and

perspective, including the Local Government Advisory Committee. Here is a description of LGAC's functions:

 

LGAC is a body of officials appointed by the Governors of Maryland, Pennsylvania, Virginia, and the Mayor of the District of

Columbia to improve the role local governments play in Bay restoration efforts and develop strategies to broaden local government

participation in the Chesapeake Bay Program. Since its creation in 1988 LGAC has actively supported local government

participation in the Chesapeake Bay Program. Quarterly meetings of LGAC provide the forum for policy development and periodic

adjustment to programming functions and organizational direction. Improving communication, supplying technical assistance to

local governments, and providing a local government perspective on policy development within the greater Chesapeake Bay

Program are the chief means by which LGAC works to enhance the participation of local governments in the Bay restoration effort.

 

EPA has worked closely with the Chesapeake Bay Program’s Local Government Advisory Committee in the development of the

Bay TMDL. In addition, EPA has held separate stakeholder meetings with local government representatives in each of the

watershed states during public meeting tours on the Bay TMDL in the fall of 2009 and in the fall of 2010. EPA has also had many

other interactions with local government representatives during the development of the Bay TMDL, recognizing the importance of

input from those on the local level closest to the people. A full list of the hundreds of meetings EPA has held on the TMDL over the

past three years, including those with local governments, is available as an appendix to this report. EPA looks forward to more

extensive discussions with local officials in 2011 as the Phase II Watershed Implementation Plans from the jurisdictions offer

allocations of pollution reduction responsibilities on a finer geographic scale, such as counties, conservation districts and sub-

watersheds.

 

32.1 - PUBLIC MEETINGS

Comment ID 0043-cp.001.001

Author Name: Cormons Grace

Organization: Eastern Shore Local Food Project

I would like to be able to attend one of your hearings, but none are beng held nearby. 
 

Response 

EPA recognizes the strong interest expressed by the public in the draft Chesapeake Bay TMDL. EPA worked closely with each of

the seven watershed jurisdictions in deciding the number, location, date and time of the public meetings. There were 18 public

meetings on the draft TMDL held throughout the Bay watershed in the fall of 2010.   EPA and the respective jurisdictions sought
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facilities that were centrally located, easily accessible, and could accommodate at least 200 people. EPA also provided free Internet

access to one meeting in each of the jurisdictions. to expand the audience to those who could not attend the meetings in person.

Those accessing through the Internet had an opportunity to ask questions online. Of the 18 public meetings, two were held on the

Eastern Shore (Georgetown, DE, and Easton, MD) and another in Hampton, VA. Further information  can be found at:

http://www.deq.state.va.us/tmdl/chesapeakebay.html

 

Comment ID 0207.1.001.001

Author Name: Arcuri Michael

Organization: United States House of Representatives

The commenter submitted copyrighted material in the form of a newspaper article in the Oneida County Courier, dated

October 29, 2010. 
 

Response 

EPA acknowledges receipt of the newspaper article.

 

Comment ID 0233-cp.001.003

Author Name: Tanger B.

Organization:  

Regarding the EPA presentations done at the meetings around the bay watershed, we believe they could be much

better. The visuals should include the Virginia WQA table showing the results over the past twelve years. The public

needs to know that our rivers are getting more and more polluted. Also, the Bay Report Card should be shown, since it

also shows the continuing failure to clean up the bay. Without showing these two important elements, the public will

assume that the rivers and bays of Virginia are getting better every day.

By including more supporting data, the case can be better made for the EPA plan. 
 

Response 

There has been significant progress made by the states, D.C. and other members of the Chesapeake Bay Program partnership over

the past three decades, however there is a long way to go. Through charts and other information, EPA's presentations were designed

to show the major work still ahead to meet water quality standards in the Bay.

 

Comment ID 0307-cp.001.001
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Author Name: Josenhans S.

Organization:  

Several panel members passed a question to the panel doen the line as the sat taking turns answering the acceptable

questions. Chuckling, eye rolling and Scoffing ended with the items eventual dissapearance leading several in

attendance wondering if it were their own question to the panel. I asume that to have been part of the process of

screening questions. On leaving the Plether Center, I heard various comments concerning the 'strong armed' sense of

empowerment on the part of our Federal public servants. I was saddened that there was no apparent appreciation for

the time and commitment to participate on the part of the bul;k of attendees......trying to beat the little timeout clock.....

sorry no time for spell check. 
 

Response 

EPA appreciates the time and effort of the public to attend the public meetings on the Bay TMDL and greatly values the opinions

and perspectives of all in this process. EPA held 18 public meetings in six weeks across the Chesapeake Bay watershed to provide

opportunities to explain the draft Bay TMDL and to get public input. The meetings were structured so that half of the time would be

dedicated to hearing comments from the public and addressing questions. If there was a high volume of questions, our panel did its

best to ensure that a good cross-section of the issues was addressed. A priority was placed on bringing to the podium those audience

members who wanted to make a comment, regardless of whether that comment was in favor or in opposition to the TMDL.

 

Comment ID 0484-cp.001.002

Author Name: Hosenhans F.

Organization:  

This, my 5th attempt to be "heard" on record only serves to underscore my initial attempt which along with the second

were wiped from the text window as the website announced that I had "timed out" The two entries that this is meant to

supercede, were reflective of not only the limitations of the meeting as referenced below, but indeed compounded by

some sort of "beat the clock" programming built into this electronic system of public record, beyond the specified

character limit.

 

I would like to thank a certain "Scott" who replied me by phone and who was so very helpful seeing to it that this one

‘voice' might be entered into the record. I suspect that there were many beyond myself who may not have persisted and

have now gone figuratively unheard.

 

On October 6th, 2010, as a resident citizen of the Commonwealth of Virginia, I attended an EPA public meeting at the

University of Richmond. Though being very appreciative of the strong efforts of my state's public servants and officials

to compliment the citizenry through that very service, I was troubled by the manner in which the meeting, or perhaps

better yet; forum, was conducted. At the outset the attendees were advised that no commentary would be entered into

the public record save that which happened behind the podium. Blank cards were passed about to eager hands while

being told that they would be screened in order to filter out those which were redundant. When the cards selected were
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read and addressed by panel members, it seem as if one of those soft ball interviews seen on the four letter cable news

shows. In light of the limited number of attendees allowed to speak at the podium, the U of R Environmental Law

Department staff and students seemed afforded unfair access as did at least one representative of a plaintiff in the

Fowler v. EPA settlement. But a few voices were heard among the ranks of those likely to be most directly affected by

this Bay process and they spoke well, respectfully and yielded respectfully as the red "stop sign" was presented. It is a

shame that there was no meeting that night but only a carefully crafted forum. I feel saddened that the constraints

placed on dialog that night in Richmond and subsequently in this electronic forum have hinder true and free

expressiveness on the subject.

 

I applaud the Commonwealth's efforts at improving our natural resources and seeking a holistically balanced approach

in those efforts. We in Virginia value and truly appreciate humbly dedicated and effective government and when finding

ourselves faced with a lesser example, we recognize and acknowledge it as such readily. 
 

Response 

EPA held 18 public meetings in six weeks across the Chesapeake Bay watershed to provide opportunities to explain the draft Bay

TMDL and to get public input. Clear instructions were provided about how to enter a formal comment for the record. The meetings

were structured so that half of the time would be dedicated to hearing comments from the public and addressing questions. If there

was a high volume of questions, our panel did its best to ensure that a good cross-section of the issues was addressed. A priority was

placed on bringing to the podium those audience members who wanted to make a comment, regardless of whether that comment

was in favor or in opposition to the TMDL. The commenters did not have to indicate the nature of their comment in advance.

 

Comment ID 0737.001.006

Author Name: Comment Anonymous

Organization: Lower Allen Township Authority

Attendance at PA DEP WIP and EPA TMDL meetings or any input or comments made should not be considered -as

support of the PA DEP WIP or EPA TMDL nor imply any involvement with drafting of the documents. 
 

Response 

EPA acknoweldges the comment.

 

32.2 - WEBINARS

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
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32.3 - PUBLIC COMMENT PERIOD

Comment ID 0060.1.001.001

Author Name: Bredwell III Paul

Organization: U.S. Poultry & Egg Association, National Turkey Federation (NTF), and National Chicken Council (NCC)

The U.S. Poultry & Egg Association, the National Turkey Federation and the National Chicken Council respectfully

request that EPA extend the comment period deadline on the proposed Chesapeake Bay TMDL to 120 days, in light of

the scope, complexity and potentially severe impacts of the proposal on family farms and poultry processing operations. 
 

Response 

After careful evaluation, EPA determined it was not feasible to extend the 45-day public comment period for the draft Chesapeake

Bay TMDL past November 8, 2010 and therefore delay finalization of the TMDL past December 31, 2010.

The completion date was requested by the states in June 2008 and agreed to by the Chesapeake Executive Council, which includes

the Governors, the Mayor of the District of Columbia and the EPA Administrator.

 

The 45-day public comment period was also the product of negotiation and agreement among the states and EPA. The December

31, 2010 date is also a specific commitment in the Executive Order 13508 Strategy issued in May 2010. In addition, a settlement

agreement between EPA and the Chesapeake Bay Foundation requires EPA to issue the final TMDL by this date. We were unable

to extend the public comment period and meet our important commitment to the states and citizens of the watershed to complete the

TMDL by December 31, 2010.

 

The draft Chesapeake Bay TMDL has been developed through a highly transparent and engaging process during the past two years.

The outreach effort has included hundreds of meetings with interested groups; two rounds of public meetings, stakeholder sessions

and media interviews in all six states and the District of Columbia in fall 2009 and fall 2010; a dedicated EPA website; a series of

monthly interactive webinars; three notices published in the Federal Register; and a close working relationship with Chesapeake

Bay Program committees representing citizens, local governments and the scientific community.

 

Additionally, EPA and the states and D.C. have been working together to develop the Chesapeake Bay TMDL since 2005. Officials

and staff have been in constant discussion throughout the process, including in hundreds of conference calls and meetings,

particularly through the Chesapeake Bay Program. The states and D.C. also involved stakeholders in the development of their draft

Watershed Implementation Plans, providing another layer of outreach.

 

Comment ID 0062.1.001.010

Author Name: Bodine Susan

Organization: Agricultural Retailers Association et al.
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After EPA makes this information available, we respectfully request EPA to provide 120 days for the public to review

and comment on the Draft TMDL. 
 

Response 

Please see the response to comment 0060.1.001.001.

 

Comment ID 0062.1.001.014

Author Name: Bodine Susan

Organization: Agricultural Retailers Association et al.

We are aware that EPA signed a settlement agreement with the Chesapeake Bay Foundation (CBF) agreeing to finalize

a TMDL for nutrients and sediment for the Chesapeake Bay watershed by December 31, 2010. We respectfully submit

that such a schedule would fail to provide for meaningful public comment. 
 

Response 

EPA acknowledges that the comment on the settlement agreement signed with CBF is accurate.  EPA disagrees that the 45 day

public review and comment does not provide a meaningful public comment period.  Please also see the response to comment

0060.1.001.001.

 

Comment ID 0063.1.001.008

Author Name: Jones Martin

Organization: Fertilizer Institute (TFI)

Accordingly, we request that EPA [...] extend the comment period 120 days after this information is released to the

public to ensure that all the relevant information used to establish TMDLs is publically available and that the public has

sufficient time to review and comment on the Draft TMDL. 
 

Response 

Please see the response to comment 0060.1.001.001.

 

Comment ID 0063.1.001.010

Author Name: Jones Martin
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Organization: Fertilizer Institute (TFI)

We appreciate your consideration of this request for an extension of the comment period for 120 days after EPA makes

the scenario data and scenario results publically available. We trust that EPA is interested in receiving thorough

comments on this complex issue and ensuring that the public has access to all the relevant information and, as such,

will grant our request. 
 

Response 

While EPA is not extending the public comment period, EPA appreciates receiving comments on this proposed TMDL.  Please see

the response to comment 0060.1.001.001.

 

Comment ID 0065-cp.001.001

Author Name: Mason James

Organization: Virginia Poultry Growers Cooperative, Inc.

Our Co-Op request that an extention up to 120 days be granted for comments on the TMDL. A draft of this magnitude

must have more time for everything to be looked at to make the itiems in the draph as accurate as possible. 
 

Response 

Please see the response to comment 0060.1.001.001.

 

Comment ID 0066.1.001.001

Author Name: Rountree Glynn

Organization: National Association of Home Builders (NAHB)

On behalf of the National Association of Homebuilders (NAHB), I respectfully request that the U.S. Environmental

Protection Agency (EPA) extend the public comment period for the Draft Total Maximum Daily Load (TMDL) for the

Chesapeake Bay, the availability of which was announced in the Federal Register on September 22, 2010, for an

additional 180 days. This additional time is needed because of the technical complexity of the proposal and the need to

afford all impacted parties an opportunity to fully understand and provide meaningful comments. It is also needed so

that EPA can make all of the supporting documents available for review. 
 

Response 

Please see the response to comment 0060.1.001.001.
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Comment ID 0066.1.001.007

Author Name: Rountree Glynn

Organization: National Association of Home Builders (NAHB)

EPA acknowledges that the Chesapeake Bay TMDL will be the largest, most complex TMDL in the country, and it will

be held up to the nation as the bar to meet for the future nutrient reduction programs that will take place around the

U.S.; yet EPA is, at the same time, proposing to short shrift the public by limiting its ability to study the proposal and

offer comment. Indeed, EPA has asked the public to review and comment on the lengthy proposal and supporting

documentation including state Watershed Implementation Plans, a highly-technical pollutant reduction model, land use

assumptions, and 22 appendices. Appendix B alone includes a list of documents supporting the Chesapeake Bay

TMDL that spans 16 pages - all of which should be analyzed and understood before making comment. Taken together,

the sheer volume of information amounts to thousands of pages that cannot realistically be reviewed and analyzed

within the given 45-day comment period. Moreover, because the proposal raises many legal and policy issues, careful

consideration and research will be needed before suggested solutions can be drafted.

 

While the Administrative Procedure Act (APA) does not specify a minimum time period for comment on a proposed rule,

Executive Order (EO) No. 12866 provides that most rulemakings "should include a comment period of not less than 60

days." [FN1] Likewise, for most TMDLs, EPA and the states provide a minimum of 60-90 days for public input. For

example, EPA recently provided a public comment period of 60 days for the Accotink Creek TMDL in Virginia in the

summer of 2010. Accotink Creek represents only one TMDL, vs. the 94 segments, or individual TMDLs, that make up

the overall Chesapeake Bay TMDL. Following this example, it would be plausible that the Agency provide a 5,640 day

comment period for the Chesapeake Bay TMDL (60 days per TMDL x 94 segments). NAHB is merely asking for

additional 180 days. 

 

[FN1] Exec. Order 12866, 58 Fed. Reg. 51735 (September 30, 1993). 
 

Response 

Please see the response to comment 0060.1.001.001. And EPA notes that the Chesapeake Bay TMDL is not a regulation.

 

Comment ID 0066.1.001.008

Author Name: Rountree Glynn

Organization: National Association of Home Builders (NAHB)

Furthermore, when the Agency has offered insufficient time to review similarly complex and expansive rulemakings,

EPA has recognized the mistake, extended the comment period, and issued the complex rulemaking after due time for

consideration. For example, EPA proposed 80 TMDLs in Louisiana and originally offered the public only 30 days for
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review and comment. [FN2] Not surprisingly, EPA received several requests to extend the comment period, so EPA

agreed to accept comments for an additional 60 days. [FN3] After reviewing comment from stakeholders who had

additional time to review the data, EPA finalized the 80 TMDLs 7 months later. [FN4] 

 

[FN2] 71 Fed. Reg. 41217 (July 20, 2006) (setting August 21, 2006 as the original deadline for public comment).

[FN3] 71 Fed. Reg. 59504 (Oct. 10, 2006) (agreeing to accept public comment until October 20, 2006, review the

comments, and revise or modify the TMDLs as appropriate).

[FN4] 72 Fed. Reg. 19,703 (Apr. 19, 2007). 
 

Response 

Please see the response to comment 0060.1.001.001. And EPA notes that the Chesapeake Bay TMDL is not a regulation.

 

Comment ID 0066.1.001.016

Author Name: Rountree Glynn

Organization: National Association of Home Builders (NAHB)

Indeed, EPA states that the goal of these meetings is "to assist the public in their understanding of the Draft Bay TMDL

and provide an overview of the TMDL process, especially the stakeholder review and comment process." [FN5] For

stakeholders in Romney, West Virginia who are hoping to use their November 4 public meeting as an opportunity to be

introduced to EPA's effort, their public comment period has effectively been reduced to 4 days (two if one only counts

business days).

 

Only people who work in the affected industries can possibly know in full how the proposed rule will impact their

operations and how their portion(s) of the rule will work in the real world. Therefore, their review and comment is

absolutely necessary to fine tune the requirements and ensure the proper balance between environmental stewardship

and the economic impacts is made. In order to ensure that these entities can make their voices heard, EPA must

extend the comment period.

 

[FN5] 75 Fed. Reg. 5776 (September 22, 2010) (emphasis added). 
 

Response 

Extensive information on the Draft Bay TMDL, including access to the full document, has been available on the EPA web site,

www.epa.gov/chesapeakebaytmdl since the start of the public comment period of September 24, 2010. In addition, the seven

webinars EPA held throughout the fall in conjunction with the public meetings were available to the general public via the Internet

and included general as well as state-specific information and the ability to ask questions online. The webinar registration links

were available on the Bay TMDL web site.
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Comment ID 0069.1.001.010

Author Name: Nemura Adrienne

Organization: LimnoTech

We believe this request for a minimum 120-day review period is more than reasonable. As noted in numerous EPA

public forums, this is the largest TMDL that has ever been done. The only other TMDL that was nearly as large and

complicated as the Chesapeake Bay TMDL was the mercury TMDL for New England. In that TMDL, EPA was involved

as outlined by the Clean Water Act to review and approve or disapprove the TMDL. The TMDL covered all the New

England States and part of New York. Each state issued an individual TMDL and provided a 59-day comment period.

The TMDL report was only a little over 100 pages long. Based on past practice of the Agency and other regulatory

agencies, we cannot see how a 45-day comment period is appropriate. We recognize that EPA has entered into a

consent agreement regarding the Bay; however, we do not feel this should preclude EPA from providing the public with

an appropriate notice and comment opportunity.

 

We would appreciate your review of this request and ask that you notify us of your decision within the next 5 business

days. 
 

Response 

With regard to the public comment period, please see response to comment 0060.1.001.001.

 

Although the Bay TMDL is a detailed document, the public comment period was not the beginning of EPA's public outreach

regarding the TMDL, which has been developed through a highly transparent, inclusive and engaging process during the past two

years. The outreach effort has included hundreds of meetings with interested groups; two extensive rounds of public meetings,

stakeholder sessions and media interviews in all seven jurisdictions in the fall of 2009 and the fall of 2010; a dedicated EPA

website; a series of monthly interactive webinars accessed by more than 2,500 people; three notices published in the Federal

Register; and a close working relationship with Chesapeake Bay Program committees representing citizens, local governments and

the scientific community.

 

During the formal public comment period in the fall of 2010, EPA conducted 18 public meetings, in all seven jurisdictions. More

than 2,700 people participated in the public meetings and seven of the meetings were broadcast live online via webinar. As EPA

officials traveled throughout the watershed for the public meetings, they also met separately with many stakeholder groups,

including local governments, agriculture groups, homebuilder and developer associations, wastewater industry representatives and

environmental organizations to clarify the TMDL and its process and address questions. EPA also had special meetings with state

environment secretaries and their department staff and other state officials and elected representatives.

 

Since 2008, EPA staff has participated in nearly 400 meetings on the Bay TMDL attended by stakeholders.

 

EPA has provided a wealth of documentation, background information, modeling data and other support material on its web sites

(www.chesapeakebay.net, www.epa.gov/chesapeakebaytmdl), in public meetings, in stakeholder meetings, during conference calls

Chapter 1 – Comments and Responses Public Involvement

280212/27/2010 06:44 PM EST



 

with partners and stakeholders, on regular webinars and through other means as part of an extensive, collaborative effort to develop

the Bay TMDL, particularly over the past two years. Detailed scientific information has been posted as attachments to meeting

agendas of the Water Quality Goal Implementation Team and in other places on the public web site, www.chesapeakebay.net, as

the process has evolved.

 

 

Comment ID 0075.1.001.001

Author Name: Downes Paul

Organization: Mountaire Farms Inc.

Our organization respectfully requests that EPA extend the comment period deadline on the proposed Chesapeake Bay

TMDL to 120 days, based on the complexity of the proposal and its potentially severe impacts on family farms and

poultry processing operations in my state.

 

EPA's proposed action is the most ambitious TMDL initiative ever attempted by the agency. The proposal covers

multiple state and local jurisdictions, relies on extremely complex methodologies, impacts a wide range of small to large

businesses and treatment operations, and will affect tens of millions of citizens.

 

Having only 45 days to review and recommend changes to such a far-reaching proposal is not a meaningful comment

opportunity, particularly when there are only several weeks left between now and when the TMDL is scheduled to be

finalized at the end of this year. 
 

Response 

Please see response to comment 0060.1.001.001.

 

Comment ID 0137.1.001.001

Author Name: Igli Kevin

Organization: Tyson Foods, Inc.

Tyson Foods, Inc. (Tyson) respectfully requests that the U.S. Environmental Protection Agency (EPA) provide a 120

day extension for comments on the draft Chesapeake Bay Total Maximum Daily Load released for public comment on

September 24, 2010. 75 Fed. Reg. 57776 (Sept. 22, 2010) (Docket Number EPA-R03-OW-2010-0736) (hereinafter

Draft TMDL). We all share the goal of ensuring the health and water quality of the Chesapeake Bay, but more time is

needed for individuals and companies like Tyson to comment on such a significant document and associated materials.

Furthermore, Tyson must also comment on the various state Watershed Implementation Plans during this same

timeframe.

 

Chapter 1 – Comments and Responses Public Involvement

280312/27/2010 06:44 PM EST



 

The 45 day comment period that EPA has provided does not allow for a full and careful review of the Draft TMDL. In

EPA's documents, the agency acknowledges that the "Chesapeake Bay TMDL is the largest, most complex TMDL in

the country, covering 64,000-square-mile area in seven jurisdiction." Moreover, in the document "A Coming Together

for Clean Water: EPA's Strategy For Achieving Clean Water,' that "the Chesapeake Bay watershed will be a model for

watershed protection in other parts of the country." Hence, the Draft TMDL represents one of the most important Clean

Water Act activities in the history of the Act.

 

The importance of this action necessitates giving the public at least 120 days to comment on this highly complex and

nationally important Draft TMDL.

 

Extending the public notice period to a minimum of 120 days will allow Tyson and other potentially effected entities to

review the proposal and make meaningful comments. 
 

Response 

With regard to the public comment period, please see response to comment 0060.1.001.001.

With regard to the complexity of the TMDL, please see response to comment 0153.001.003.

 

Comment ID 0145.1.001.002

Author Name: Crumb Edward

Organization: Binghamton-Johnson City Joint Sewage Board

Additional information and documentation are required in order to formulate specific, meaningful comments, and

additional time is required. 
 

Response 

EPA has provided a wealth of documentation, background information, modeling data and other support material on its web sites

(www.chesapeakebay.net, www.epa.gov/chesapeakebaytmdl), in public meetings, in stakeholder meetings, during conference calls

with partners and stakeholders, on regular webinars, and through other means as part of an extensive, collaborative effort to develop

the Bay TMDL, particularly over the past two years. Detailed scientific information has been posted as attachments to meeting

agendas of the Water Quality Goal Implementation Team and in other places on the public web site, www.chesapeakebay.net, as

the process has evolved.

 

Comment ID 0145.1.001.005

Author Name: Crumb Edward

Organization: Binghamton-Johnson City Joint Sewage Board
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we respectfully request that the public comment period or, alternatively, our time to submit written comments, be

extended 120 calendar days from the posting/provision of the Programs or from September 24, 2010, whichever is first

to occur. 
 

Response 

Please see response to comment 0060.1.001.001.

 

Comment ID 0145.1.001.016

Author Name: Crumb Edward

Organization: Binghamton-Johnson City Joint Sewage Board

Further, as discussed in detail below (in Section II), adequate time to review and evaluate that information is required. 
 

Response 

Please see response to comment 0060.1.001.001.

 

Comment ID 0145.1.001.019

Author Name: Crumb Edward

Organization: Binghamton-Johnson City Joint Sewage Board

As the EPA acknowledges, the "Chesapeake Bay TMDL is the largest, most complex TMDL in the country, covering a

64,000-square-mile area in seven jurisdictions." See, TMDL, at pp. 2-7. Additionally, the EPA states that the Bay TMDL

will be used as a model and set a precedent for the nation as the "standard" to be met for future nutrient reduction

programs and TMDLs. Because the TMDL touches on many policy and legal issues, careful consideration and research

are required before informed, meaningful comments and suggested changes can be developed and submitted. Due

care is also necessary so as to avoid unintended consequences. A TMDL that cannot meet its intended goals serves no

one. Allowing sufficient opportunity for the public to participate in the rulemaking process by providing input on the

actions that can be taken to meet the goals, improve effectiveness, and lower the costs of the rule will better ensure that

the Bay TMDL is not only practical and effective, but maximizes the chances that it will be properly and successfully

implemented. Providing adequate time for this vital and necessary input thus affords substantial benefits to both the

EPA and the public.

 

The Bay TMDL includes proposals for two separate sets of load allocations and wasteload allocations for three

pollutants in 92 water body segments (one set to meet current water quality standards and one set to meet proposed

water quality standards that may or may not be approved by the time the TMDL is issued). In essence, the Bay TMDL
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consists of 552 separate TMDLs (6 TMDLs x 92 segments). The TMDL includes detailed implementation instructions

directed at the seven watershed jurisdictions. Further, in addition to the TMDL "main" document - which consists of 365

pages - and voluminous appendices (the 22 appendices themselves add some 1,629 pages), numerous technical

analyses and modeling information referenced in the TMDL each add to the range of separate documents and overall

complexity of the information that must be reviewed in order to provide informed, thoughtful, meaningful, and credible

comments. Appendix B alone - a list of documents which support or underlie the TMDL - spans 16 pages. All of those

documents should be analyzed and understood in order to submit fully-informed, well-considered comments.

 

Despite acknowledgement that the TMDL is the most complex ever attempted, the EPA is presently allowing a mere 45

calendar days for public comment. Our Board believes that 45 days is insufficient under the Administrative Procedure

Act ("APA") to provide for meaningful, informed public comment on the Bay TMDL by any person or entity. Therefore,

we request a 120-day comment period extension beginning on the date that the EPA makes available for public review

the inputs, outputs as well as the code for the Scenario Builder program.

 

Although the APA does not specify a minimum time period for comment on a proposed rule, Executive Order No. 12866

provides that most rulemakings "should include a comment period of not less than 60 days."[FN1]

 

Likewise, for most TMDLs, both the EPA and the states regularly provide a minimum of 60-90 days for public input. For

example, one TMDL that affected an area nearly as large and had complexities like the Bay TMDL was the Northeast

Regional Mercury TMDL, covering all of the New England States and part of New York. The Mercury TMDL report was

113 pages long. See, <http://www.dec.ny.gov/chemical/31304.html>. In that TMDL, the EPA was involved - as

mandated by the Clean Water Act - in the review and approval of a regional TMDL sponsored by several states. Each

state issued the TMDL and, including extensions, provided at least a 59-day public comment period. Four and one-half

months were spent responding to comments, and the EPA took close to two months to review/approve. This summer,

EPA Region III extended to 51 days (from 30) the comment period for the 135-page draft TMDL for Accotink Creek in

Virginia, a single-pollutant TMDL to reduce sediment (in comparison to the 92 segments, or 552 individual TMDLs, in

the Bay TMDL). See, <http://www.epa.gov/reg3wapd/tmdl/VA_TMDLs/AccotinkCreek/Accotink-Creek-TMDL6-30-

2010DRAFT.pdf>.

 

Based on past practice of both the EPA and other federal regulatory agencies, we cannot see how a 45-day comment

period is sufficient or appropriate in this case. We recognize that the EPA has entered into some voluntary settlement

agreements and consent orders regarding the Bay; however, as discussed in detail below (in Section III), we do not

believe this should be used by the EPA as a basis for depriving stakeholders and the public of a reasonable comment

opportunity appropriate in length.

 

Moreover, on occasions when the EPA has initially offered insufficient time to review similarly complex and expansive

rulemakings, the agency has recognized its mistake, extended the comment period, and issued such complex

rulemakings only after due time for consideration of the comments received. For example, several years ago the EPA

proposed 80 TMDLs in Louisiana and originally offered the public only 30 days for review and comment.[FN2] Not

surprisingly, the EPA received several requests to extend the comment period, so the EPA agreed to accept comments

for an additional 60 days.[FN3] After reviewing the comments submitted by the public and stakeholders who, as a result

of the extension, had 90 days to review the proposal and supporting data, the EPA thereafter finalized the 80 TMDLs

some six months later. [FN4]  
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[FN1] - Exec. Order 12866, 58 Fed. Reg. 51,735 (Sept. 30, 1993).

 

[FN2] - 71 Fed. Reg. 41,217 (July 20, 2006), setting August 21, 2006 as the original deadline for public comment.

 

[FN3] - 71 Fed. Reg. 59,504 (Oct. 10, 2006), agreeing to accept public comment until October 20, 2006, review the

comments, and revise or modify the TMDLs as appropriate.

 

[FN4] - 72 Fed. Reg. 19,703 (Apr. 19, 2007). 
 

Response 

With regard to the public comment period, please see response to comment 0060.1.001.001.

With regard to the complexity of the TMDL, please see response to comment 0153.001.003.

With regard to the availability of modeling information and documentation, please see response to comment 0419.1.001.013.

EPA notes that the Bay TMDL is not a federal regulation.

 

 

Comment ID 0153.001.001

Author Name: Thesmar Hilary

Organization:  

The National Turkey Federation (NTF) respectfully requests an extension of 120 days on the comment period for the

draft TMDL documents. 
 

Response 

Please see response to comment 0060.1.001.001.

 

Comment ID 0153.001.003

Author Name: Thesmar Hilary

Organization:  

Due to the complexity of the TMDL documents, we would like to have adequate time to analyze and develop comments

that will be of assistance to EPA 
 

Response 
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With regard to the public comment period, please see response to comment 0060.1.001.001.

 

Although the Bay TMDL is a detailed document, the public comment period was not the beginning of EPA's public outreach

regarding the TMDL, which has been developed through a highly transparent, inclusive and engaging process during the past two

years. The outreach effort has included hundreds of meetings with interested groups; two extensive rounds of public meetings,

stakeholder sessions and media interviews in all seven jurisdictions in the fall of 2009 and the fall of 2010; a dedicated EPA

website; a series of monthly interactive webinars accessed by more than 2,500 people; three notices published in the Federal

Register; and a close working relationship with Chesapeake Bay Program committees representing citizens, local governments and

the scientific community.

 

During the formal public comment period in the fall of 2010, EPA conducted 18 public meetings, in all seven jurisdictions. More

than 2,700 people participated in the public meetings and seven of the meetings were broadcast live online via webinar. As EPA

officials traveled throughout the watershed for the public meetings, they also met separately with many stakeholder groups,

including local governments, agriculture groups, homebuilder and developer associations, wastewater industry representatives and

environmental organizations to clarify the TMDL and its process and address questions. EPA also had special meetings with state

environment secretaries and their department staff and other state officials and elected representatives.

 

Since 2008, EPA staff has participated in nearly 400 meetings on the Bay TMDL attended by stakeholders.

 

EPA has provided a wealth of documentation, background information, modeling data and other support material on its web sites

(www.chesapeakebay.net, www.epa.gov/chesapeakebaytmdl), in public meetings, in stakeholder meetings, during conference calls

with partners and stakeholders, on regular webinars and through other means as part of an extensive, collaborative effort to develop

the Bay TMDL, particularly over the past two years. Detailed scientific information has been posted as attachments to meeting

agendas of the Water Quality Goal Implementation Team and in other places on the public web site, www.chesapeakebay.net, as

the process has evolved.

 

Comment ID 0165.001.002

Author Name: Satterfield Bill

Organization: Delmarva Poultry Industry, Inc. (DPI)

Delmarva Poultry Industry, Inc. (DPI), the 2,000 member trade association for the meat chicken industry in Delaware,

the Eastern Shore of Maryland, and the Eastern Shore of Virginia, supports the position taken by a coalition of

organizations as expressed in an October 15, 2010 letter from Susan Bodine with the Barnes Thornburg legal group.

[Comment Letter contains additional information in the form of an attachment. See original comment letter 0165]

 

The enormity of the task of developing a Chesapeake Bay TMDL is daunting. Developing it correctly and in a scientific

manner in the compressed time schedule being followed by EPA is unlikely . We concur that interested persons need

more data and more time to fully understand the consequences of the proposed TMDL and allowing just 45 days to

comprehend and offer substantive comments on the TMDL is ridiculous.
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Our members have not been working on the TMDL for years as has EPA and they do not have degree of knowledge

and background that EPA personnel have. Our members are kept busy producing chickens for America's consumers

and do not have the luxury of dropping everything to work on the TMDL.

 

More time is needed to understand this huge undertaking, especially since it will set the pattern for future TMDL

programs nationwide. We urge EPA to follow the recommendations in the letter from Mrs. Bodine that we have

enclosed. [Comment Letter contains additional information in the form of an attachment. See original comment letter

0165] 
 

Response 

Please see response to comment 0060.1.001.001.

 

Comment ID 0169.1.001.009

Author Name: Crim Martin

Organization: Town of Occoquan, Virginia

Despite the enormous size and complexity of the TMDL documents released on Sept. 24, the socio-economic

consequences of the proposed allocations, and the arbitrary nature of EPA‘s decision to establish the TMDLs by Dec

31, 2010 when it could have given the public additional time to comment had it taken advantage of the May 2010

deadline in the consent decree, Occoquan does not have sufficient time to adequately review and respond to the

TMDLs in detail. Occoquan will defend vigorously any claim of waiver due to failure to submit comments to the TMDLs

on the basis that insufficient time was given to adequately respond. 
 

Response 

The decision to establish the TMDL by December 31, 2010 was not an arbitrary one. For background on the public comment period

and the timetable for establishing the TMDL, please see response to comment 0060.1.001.001.

 

In response to the comment regarding waiver, as described in greater detail in response to comment 0060.1.001.001, EPA believes

the public comment period was adequate.

 

Although the Bay TMDL is a detailed document, the public comment period was not the beginning of EPA's public outreach

regarding the TMDL, which has been developed through a highly transparent, inclusive and engaging process during the past two

years. The outreach effort has included hundreds of meetings with interested groups; two extensive rounds of public meetings,

stakeholder sessions and media interviews in all seven jurisdictions in the fall of 2009 and the fall of 2010; a dedicated EPA

website; a series of monthly interactive webinars accessed by more than 2,500 people; three notices published in the Federal

Register; and a close working relationship with Chesapeake Bay Program committees representing citizens, local governments and

the scientific community.
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During the formal public comment period in the fall of 2010, EPA conducted 18 public meetings, in all seven jurisdictions. More

than 2,700 people participated in the public meetings and seven of the meetings were broadcast live online via webinar. As EPA

officials traveled throughout the watershed for the public meetings, they also met separately with many stakeholder groups,

including local governments, agriculture groups, homebuilder and developer associations, wastewater industry representatives and

environmental organizations to clarify the TMDL and its process and address questions. EPA also had special meetings with state

environment secretaries and their department staff and other state officials and elected representatives.

 

Since 2008, EPA staff has participated in nearly 400 meetings on the Bay TMDL attended by stakeholders.

 

Comment ID 0194.1.001.015

Author Name: Ashley Keith

Organization: Home Builders Association of Metro Harrisburg

The TMDL is very complex and consists of over 300 pages of text and numerous appendices, some of which are

hundreds of pages long. Granting a 45-day review period for such a massive document is just ridiculous. Stakeholders

should be granted at least twice that amount of time. 
 

Response 

Please see response to comment 0060.1.001.001.

 

Comment ID 0217.1.001.002

Author Name: Pozgar David

Organization: Logan Township

The Public Comment Period needs to be extended beyond 45 days.

 

The truncated public comment period of 45 days is totally inadequate and inappropriate. On September 24, 2010 EPA

made available the draft Chesapeake Bay TMDL. The body of the report is 365 pages in length with 23 appendices

totaling 262 pages that include seven tables with a total of approximately 22,000 rows of data and information in those

tables. Three of these tables list cap loads for all point sources, significant and insignificant. There are 4,390

insignificant point sources listed in these tables that are unlikely aware of their inclusion and their need to review and

comment on the TMDL. Forty-five days is not adequate to ensure that contact is made with appropriate representatives

of these dischargers. 
 

Response 
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Please see response to comment 0060.1.001.001.

 

Comment ID 0218.1.001.002

Author Name: Wright Ronald

Organization: Borough of Everett Area Municipal Authority, Bedford County, Pennsylvania

The Public Comment Period needs to be extended beyond 45 days.

 

The truncated public comment period of 45 days is totally inadequate and inappropriate. On September 24, 2010 EPA

made available the draft Chesapeake Bay TMDL. The body of the report is 365 pages in length with 23 appendices

totaling 262 pages that include seven tables with a total of approximately 22,000 rows of data and information in those

tables. Three of these tables list cap loads for all point sources, significant and insignificant. There are 4,390

insignificant point sources listed in these tables that are unlikely aware of their inclusion and their need to review and

comment on the TMDL. Forty-five days is not adequate to ensure that contact is made with appropriate representatives

of these dischargers. 
 

Response 

Please see response to comment 0060.1.001.001.

 

Comment ID 0249.1.001.002

Author Name: Mixell John

Organization: Fort Littleton Wastewater

The Public Comment Period needs to be extended beyond 45 days.

 

The truncated public comment period of 45 days is totally inadequate and inappropriate. On September 24, 2010 EPA

made available the draft Chesapeake Bay TMDL. The body of the report is 365 pages in length with 23 appendices

totaling 262 pages that include seven tables with a total of approximately 22,000 rows of data and information in those

tables. Three of these tables list cap loads for all point sources, significant and insignificant. There are 4,390

insignificant point sources listed in these tables that are unlikely aware of their inclusion and their need to review and

comment on the TMDL. Forty-five days is not adequate to ensure that contact is made with appropriate representatives

of these dischargers 
 

Response 

Please see response to comment 0060.1.001.001.
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Comment ID 0250-cp.001.004

Author Name: Eberly C.

Organization:  

Also, forty-five days is not long enough public comment period for a regulatory action of this magnitude. 
 

Response 

Please see response to comment 0060.1.001.001.

 

Comment ID 0253.1.001.006

Author Name: Hazelett Virgil

Organization: County of Henrico, Virginia

The County has significant concerns with the transparency of EPA's Draft TMDL and Virginia's WIP regulatory process.

Despite the enormous size and complexity of the TMDL documents released on Sept. 24, the socio-economic

consequences of the proposed allocations, and the arbitrary nature of EPA's decision to establish the TMDLs by Dec

31, 2010 when it could have given the public and interested stakeholders additional time to comment had it taken

advantage of the May 2010 deadline in the consent decree, the County does not have sufficient time to adequately

review and respond to the TMDLs in detail. The County will defend vigorously any claim of waiver due to failure to

submit comments to the TMDLs on the basis that insufficient time was given to adequately respond. 
 

Response 

With regard to additional time to review and comment on the Draft Bay TMDL, please see response to comment 0060.1.001.001.

EPA made it a priority to be as transparent as possible in the TMDL process, holding meetings, webinars and other forums to

explain details of the initiative and placing detailed information on two web sites, www.epa.gov/chesapeakebaytmdl and

www.chesapeakebay.net. The Watershed Implementation Plans were not part of the TMDL and their processes were determined by

the individual jurisdictions.

 

Comment ID 0255.1.001.002

Author Name: Gumm Gary

Organization: Washington Suburban Sanitary Commission (WSSC)
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WSSC recognizes the tremendous challenges facing EPA, the District and our state and local partners to develop a

comprehensive plan for implementation of the controls required to address the multifaceted sources of pollution to the

Bay. Implementation of the controls required to address pollution loads from all sources that discharge to the Bay

watershed, including the significant contribution of air borne pollutants, represents a tremendous fiscal challenge and

commitment at all levels for this plan to succeed. In view of the tremendous significance of the Draft Bay TMDL and

numerous implications for all stakeholders the 45 day comment period provided severely limits the level of detailed

review and coordination possible. An extension of the comment period would provide time for a more comprehensive

analysis and consideration of the multiple aspects of the Draft Bay TMDL. 
 

Response 

Please see response to comment 0060.1.001.001.

 

Comment ID 0265.1.001.018

Author Name: Clark, Stan

Organization: Hampton Roads Planning District Commission (HRPDC), Hampton, Virginia

IV. EPA HAS FAILED TO PROVIDE THE LOCALITIES WITH A REASONABLE OPPORTUNITY TO REVIEW,

EVALUATE, AND COMMENT ON THE BASIS FOR THE PROPOSED ALLOCATIONS.

 

A. The length of the comment period is insufficient given the size of the docket and the complexity of the TMDL.

 

Although EPA has characterized this as the largest and most complex TMDL ever developed, it is providing only a 45-

day period to review and comment on the over 2,000 pages of documents posted on the docket. While we recognize

that EPA has a certain amount of latitude in establishing the length of its comment periods, we submit that in this case,

EPA has abused its discretion and effectively deprived stakeholders such as the Localities with a reasonable

opportunity to comment on this very complex and controversial proposal.

 

The 45-day comment period is inconsistent with Executive Order 12866, which provides that most rulemakings should

include a comment period of not less than 60 days, as well as EPA's own Public Involvement Policy, which stipulates

that "the comment period for public review of unusually complex issues or lengthy documents generally should be no

less than 60 days".[FN 8] Further, even a 60-day comment period would be too short in this case as reflected in the fact

that EPA has established comment periods longer than 60 days for large, complex or controversial proposals such as

this TMDL. Examples include EPA's 2010 proposed Water Quality Standards for Florida's Lakes and Flowing Waters

(90-day comment period); EPA's 2009 proposed Renewable Fuel Standard (120-day comment period); EPA's 2001

proposed Electronic Reporting Rule (180-day comment period).

 

[FN 8] See Public Involvement Policy of the U.S. Environmental Protection Agency (EPA 233-B-03-002 - May 2003) at

page 13. 
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Response 

Regarding the public comment period, please see response to comment 0060.1.001.001.

 

Also, EPA has worked closely with the Chesapeake Bay Program’s Local Government Advisory Committee in the development of

the Bay TMDL. In addition, EPA has held separate stakeholder meetings with local government representatives in each of the

watershed states during public meeting tours on the Bay TMDL in the fall of 2009 and in the fall of 2010. EPA has also had other

interactions with local government representatives during the development of the Bay TMDL, recognizing the importance of input

from those on the local level closest to the people.  A full list of the hundreds of meetings EPA has held on the TMDL over the past

three years, including those with local governments, is available as an appendix to this report.

 

EPA looks forward to more extensive discussions with local officials in 2011 as the Phase II Watershed Implementation Plans from

the states and the District offer allocations of pollution reduction responsibilities to the local scale, such as county, conservation

district or sub-watershed.

 

EPA notes that the Chesapeake Bay TMDL is not a federal regulation.

 

Comment ID 0269.1.001.002

Author Name: Mixell John

Organization: Forbes Road School District

The Public Comment Period needs to be extended beyond 45 days.

 

The truncated public comment period of 45 days is totally inadequate and inappropriate. On September 24, 2010 EPA

made available the draft Chesapeake Bay TMDL. The body of the report is 365 pages in length with 23 appendices

totaling 262 pages that include seven tables with a total of approximately 22,000 rows of data and information in those

tables. Three of these tables list cap loads for all point sources, significant and insignificant. There are 4,390

insignificant point sources listed in these tables that are unlikely aware of their inclusion and their need to review and

comment on the TMDL. Forty-five days is not adequate to ensure that contact is made with appropriate representatives

of these dischargers. 
 

Response 

Please see response to comment 0060.1.001.001.

 

Comment ID 0282-cp.001.006

Author Name: Tabb Lyle
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Organization: Lyle C. Tabb & Sons, Inc.

In closing, I'd like to say that I am disappointed that I only have two business days to respond to what I think are serious

allegations and unreasonable future requirements that were just presented to me. 
 

Response 

The public comment period for the Draft Bay TMDL was widely publicized and the notice was widely disseminated. The TMDL

document was available for review and comment on the Bay TMDL web site beginning September 24, 2010. There were 18 public

meetings held across the watershed, seven of which were broadcast on the Internet with an opportunity for listeners to ask

questions. The webinar registration links were on the Bay TMDL web site.

 

Comment ID 0291-cp.001.002

Author Name: Koch E.

Organization: North Middleton Authority

The Public Comment Period needs to be extended beyond 45 days. The truncated public comment period of 45 days is

totally inadequate and inappropriate. On September 24, 2010 EPA made available the draft Chesapeake Bay TMDL.

The body of the report is 365 pages in length with 23 appendices totaling 262 pages that include seven tables with a

total of approximately 22,000 rows of data and information in those tables. Three of these tables list cap loads for all

point sources, significant and insignificant. There are 4,390 insignificant point sources listed in these tables that are

unlikely aware of their inclusion and their need to review and comment on the TMDL. Forty-five days is not adequate to

ensure that contact is made with appropriate representatives of these dischargers. 
 

Response 

Please see response to comment 0060.1.001.001.

 

Comment ID 0294.1.001.002

Author Name: Haley Mark

Organization: Virginia Nutrient Credit Exchange Association, Inc.

We take this position not because we are aware of any major inconsistencies of environmental importance between (1)

the offset/trading provisions of the Draft TMDL and (2) Virginia's laws, regulations and policies and the Nutrient

Exchange's compliance plan, policies and contracts developed consistent with Virginia law. However, a thorough

analysis or comparison of that sort is in itself a major undertaking that simply cannot be performed within the short 45-

day comment period. To the extent that EPA fails to adopt the Nutrient Exchange's position on the non-applicability of
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the proposed new/increased load offset provisions to trading under the Nutrient Exchange, the Nutrient Exchange

hereby requests a 90-day extension of the comment period and the opportunity for EPA, Virginia and the Nutrient

Exchange to work closely to perform this analysis together. 
 

Response 

Please see response to comment 0060.1.001.001.

 

Comment ID 0297.1.001.003

Author Name: Swailes Anna

Organization: Metal Township Municipal Authority

I question why the rush for such major changes to the standards and why the Public Comment Period is only 45 days. I

believe this is totally inadequate and inappropriate. On September 24, 2010 EPA made available the draft Chesapeake

Bay TMDL. The body of the report is 365 pages in length with 23 appendices totaling 262 pages that include seven

tables with a total of approximately 22,000 rows of data and information in those tables. Three of these tables list cap

loads for all point sources, significant and insignificant. There are 4,390 insignificant point sources listed in these tables

that are unlikely aware of their inclusion and their need to review and comment on the TMDL. Forty-five days is not

adequate to ensure that contact is made with appropriate representatives of these dischargers. 
 

Response 

Please see response to comment 0060.1.001.001.

 

Comment ID 0299.1.001.008

Author Name: Laczynski Michael

Organization: INVISTA - Waynesboro

The Comment Period was Insufficient to Allow for the Preparation and Submission of Informed Rebuttal Comments

 

The Executive Summary of the Draft Chesapeake Bay TMDL states that this TMDL "will be the largest and most

complex thus far - it is designed to achieve significant reductions in nitrogen, phosphorus and sediment pollution

throughout a 64,000-square-mile watershed that includes the District of Columbia and large sections of six states. The

TMDL is actually a combination of 92 smaller TMDLs for individual Chesapeake Bay tidal segments ..." [See Draft

TMDL, page iv] EPA and the states have spent years collecting data, refining models, developing pollutant allocations

and strategizing implementation, yet despite the significance and enormity of this draft TMDL, the Agency cut in half the

typical 90-day comment period. Due to the complexity of the TMDL and the number of affected parties, the EPA's

comment period of 45 days is too short to allow for the development of substantive comments. After the Agency
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considers the many comments it will receive and after the each state has updated its WIP, EPA should reopen the Draft

TMDL for a more appropriate 90-day comment period. 
 

Response 

Please see response to comment 0060.1.001.001.

 

Comment ID 0301.1.001.002

Author Name: Pappas Peter

Organization: Middletown Borough Authority

The Public Comment Period needs to be extended beyond 45 days.

 

The truncated public comment period of 45 days is totally inadequate and inappropriate. On September 24, 2010 EPA

made available the draft Chesapeake Bay TMDL. The body of the report is 365 pages in length with 23 appendices

totaling 262 pages that include seven tables with a total of approximately 22,000 rows of data and information in those

tables. Three of these tables list cap loads for all point sources, significant and insignificant. There are 4,390

insignificant point sources listed in these tables that are unlikely aware of their inclusion and their need to review and

comment on the TMDL. Forty-five days is not adequate to ensure that contact is made with appropriate representatives

of these dischargers. 
 

Response 

Regarding the public comment period, please see response to comment 0060.1.001.001.

 

As to the awareness of non-significant point sources to the provisions of the TMDL, EPA and the respective watershed states and

the District of Columbia have done extensive outreach on the Bay TMDL to the general public and to stakeholder groups, including

the wastewater treatment sector. EPA alone has held hundreds of meetings with groups interested and impacted by the Bay TMDL

since 2008, placed general and technical information on its public web sites, and conducted numerous interviews with the media to

get the word out about this important initiative.

 

Comment ID 0313-cp.001.002

Author Name: Opalisky Larry

Organization: Curwensville Municipal Authority

The Public Comment Period needs to be extended beyond 45 days.

The truncated public comment period of 45 days is totally inadequate and inappropriate. On September 24, 2010 EPA
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made available the draft Chesapeake Bay TMDL. The body of the report is 365 pages in length with 23 appendices

totaling 262 pages that include seven tables with a total of approximately 22,000 rows of data and information in those

tables. Three of these tables list cap loads for all point sources, significant and insignificant. There are 4,390

insignificant point sources listed in these tables that are unlikely aware of their inclusion and their need to review and

comment on the TMDL. Forty-five days is not adequate to ensure that contact is made with appropriate representatives

of these dischargers. 
 

Response 

Please see response to comment 0060.1.001.001.

 

Comment ID 0328.1.001.006

Author Name: Kimpton Steven

Organization: INVISTA

4. The Comment Period was Insufficient to Allow for the Preparation and Submission of Informed Rebuttal Comments

 

The Executive Summary of the Draft Chesapeake Bay TMDL states that this TMDL "will be the largest and most

complex thus far - it is designed to achieve significant reductions in nitrogen, phosphorus and sediment pollution

throughout a 64,000-square-mile watershed that includes the District of Columbia and large sections of six states. The

TMDL is actually a combination of 92 smaller TMDLs for individual Chesapeake Bay tidal segments ..." [See Draft

TMDL, page iv] EPA and the states have spent years collecting data, refining models, developing pollutant allocations

and strategizing implementation, yet, despite the significance and enormity of this draft TMDL, the Agency cut in half

the typical 90-day comment period. Due to the complexity of the TMDL and the number of affected parties, the EPA's

comment period of 45 days is too short to allow for the development of substantive comments. After the Agency

considers the many comments it will receive and after the each state has updated its WIP, EPA should reopen the Draft

TMDL for a more appropriate 90-day comment period. 
 

Response 

With regard to the public comment period, please see response to comment 0060.1.001.001.

 

The Bay TMDL is a detailed document. That this why the TMDL has been developed through a highly transparent, inclusive and

engaging process during the past two years. The outreach effort has included hundreds of meetings with interested groups; two

extensive rounds of public meetings, stakeholder sessions and media interviews in all six states and the District of Columbia in the

fall of 2009 and the fall of 2010; a dedicated EPA website; a series of monthly interactive webinars accessed by more than 2,500

people; three notices published in the Federal Register; and a close working relationship with Chesapeake Bay Program committees

representing citizens, local governments and the scientific community.

 

During the formal public comment period in the fall of 2010, EPA conducted 18 public meetings, in all six states and the District of
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Columbia. More than 2,700 people participated in the public meetings and seven of the meetings were broadcast live online via

webinar. As EPA officials traveled throughout the watershed for the public meetings, they also met separately with many

stakeholder groups, including local governments, agriculture groups, homebuilder and developer associations, wastewater industry

representatives and environmental organizations to clarify the TMDL and its process and address questions. EPA also had special

meetings with state environment secretaries and their department staff and other state officials and elected representatives.

 

Since 2008, EPA staff has participated in nearly 400 meetings on the Bay TMDL attended by stakeholders.

 

EPA has provided a wealth of documentation, background information, modeling data and other support material on its web sites

(www.chesapeakebay.net, www.epa.gov/chesapeakebaytmdl), in public meetings, in stakeholder meetings, during conference calls

with partners and stakeholders, on regular webinars and through other means as part of an extensive, collaborative effort to develop

the Bay TMDL, particularly over the past two years. Detailed scientific information has been posted as attachments to meeting

agendas of the Water Quality Goal Implementation Team and in other places on the public web site, www.chesapeakebay.net, as

the process has evolved.

 

Comment ID 0330.1.001.005

Author Name: Krasnoff Alan

Organization: City of Chesapeake, Virginia

The City is a member of the Hampton Roads Planning District Commission (HRPDC) and the Virginia Municipal

Stormwater Association (VAMSA), both of which organizations have analyzed the Draft TMDL with the assistance of

scientific and environmental experts. The City fully endorses the position adopted by the member localities at the

HRPDC meeting on October 20, 2010, and the position of the VAMSA, which jointly include:

 

• The EPA has failed to provide Virginia localities with a reasonable opportunity to review, evaluate and comment on the

Draft TMDL. 
 

Response 

With regard to the public comment period, please see response to comment 0060.1.001.001.

 

Virginia localities have had significant opportunity to be involved in the TMDL process.

 

EPA has worked closely with the Chesapeake Bay Program’s Local Government Advisory Committee in the development of the

Bay TMDL. In addition, EPA has held separate stakeholder meetings with local government representatives in each of the

watershed states, including Virginia, during public meeting tours on the Bay TMDL in the fall of 2009 and in the fall of 2010. EPA

has also had many other interactions with local government representatives during the development of the Bay TMDL, recognizing

the importance of input from those on the local level closest to the people. A full list of the hundreds of meetings EPA has held on

the TMDL over the past three years, including those with local governments, is available as an appendix to this report. EPA looks
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forward to more extensive discussions with local officials in 2011 as the Phase II Watershed Implementation Plans from the states

and the District offer allocations of pollution reduction responsibilities on the local scale, such as county, conservation district or

small watershed.

 

Comment ID 0336-cp.001.003

Author Name: Napolitano John

Organization: Napolitano Enterprise

5. I do not beleive that the EPA is allowing enough time for comment on this very complicated process. 45 days is

unreasondable. 
 

Response 

Please see response to comment 0060.1.001.001.

 

Comment ID 0368-cp.001.002

Author Name: Myers Kenneth

Organization: Borough of Huntingdon

The Public Comment Period needs to be extended beyond 45 days.

The truncated public comment period of 45 days is totally inadequate and inappropriate. On September 24, 2010 EPA

made available the draft Chesapeake Bay TMDL. The body of the report is 365 pages in length with 23 appendices

totaling 262 pages that include seven tables with a total of approximately 22,000 rows of data and information in those

tables. Three of these tables list cap loads for all point sources, significant and insignificant. There are 4,390

insignificant point sources listed in these tables that are unlikely aware of their inclusion and their need to review and

comment on the TMDL. Forty-five days is not adequate to ensure that contact is made with appropriate representatives

of these dischargers. 
 

Response 

Please see response to comment 0060.1.001.001.

 

Comment ID 0376.1.001.026

Author Name: Smith Brooks

Organization: Virginia Manufacturers Association VMA
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The expedited process established by EPA also does not allow sufficient time for the states to review and address

comments received on the Bay TMDL as part of the WIP modification process. It is our understanding that the states

will have only 4 days following the close of the public comment period on November 8 to develop revised input decks

and request new model runs from the Chesapeake Bay Model. The states do not have enough time to process the

comments receive and incorporate them into their decisions about input decks and model runs. The truncated process

creates the perception that EPA does not take the states' interests, concerns and available expertise seriously because

it has not allowed them sufficient time to review and address the comments that are received. 
 

Response 

It was EPA's strong preference that the Bay TMDL be based on the Watershed Implementation Plans submitted by the states and

the District of Columbia. EPA worked closely with the jurisdictions over the months between the draft and final WIP submissions

to strengthen the draft WIPs. EPA had numerous constructive meetings and conference calls with each of the jurisdictions and

reviewed preliminary WIP submissions during that time. EPA also worked with the states and the District after the final WIPs were

submitted with the goal of minimizing or eliminating the need for backstop measures.

 

Comment ID 0390-cp.001.002

Author Name: Fultz Fred

Organization: Municipal Authority of the Township of Union, Pennysylvania

The Public Comment Period needs to be extended beyond 45 days.

The truncated public comment period of 45 days is totally inadequate and inappropriate. On September 24, 2010 EPA

made available the draft Chesapeake Bay TMDL. The body of the report is 365 pages in length with 23 appendices

totaling 262 pages that include seven tables with a total of approximately 22,000 rows of data and information in those

tables. Three of these tables list cap loads for all point sources, significant and insignificant. There are 4,390

insignificant point sources listed in these tables that are unlikely aware of their inclusion and their need to review and

comment on the TMDL. Forty-five days is not adequate to ensure that contact is made with appropriate representatives

of these dischargers. 
 

Response 

Please see response to comment 0060.1.001.001.

 

Comment ID 0405.001.002

Author Name: Lagowski Paul

Organization: BAE Systems
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The Public Comment Period needs to be extended beyond 45 days. The truncated public comment period of 45 days is

totally inadequate and inappropriate. On September 24, 2010 EPA made available the draft Chesapeake Bay TMDL.

The body of the report is 365 pages in length with 23 appendices totaling 262 pages that include seven tables with a

total of approximately 22,000 rows of data and information in those tables. Three of these tables list cap loads for all

point sources, significant and insignificant. There are 4,390 insignificant point sources listed in these tables that are

unlikely aware of their inclusion and their need to review and comment on the TMDL. Forty-five days is not adequate to

ensure that contact is made with appropriate representatives of these dischargers. 
 

Response 

Please see response to comment 0060.1.001.001.

 

Comment ID 0408-cp.001.006

Author Name: Koon Teresa

Organization: West Virginia Department of Environmental Protection and West Virginia Department Agriculture

Public comment period - The public meetings and public comment period did not allow adequate time for West Virginia

residents to become informed and comment on the TMDL. The shortened public comment period resulted in the public

meetings being squeezed into a very tight timeframe. West Virginia's public meetings were 2 working days prior to the

deadline for public comments. While we recognize that we requested to have our meetings at the end of the process,

had original time frames been adhered to by EPA or had EPA extended the TMDL deadline to May 2011 as requested

by states during the process, this crunch would not have occurred. 
 

Response 

Please see response to comment 0060.1.001.001. As acknowledged, the timeframe for the public meetings in West Virginia was

based on state recommendations. The Draft Bay TMDL document has been available on the Bay TMDL web site since the start of

the public comment period. In addition, webinars broadcast from each state and the District of Columbia were available on the

Internet for listeners throughout the watershed who had an opportunity to ask questions on line. The webinar registration links were

on the Bay TMDL web site.

 

Comment ID 0411.1.001.009

Author Name: Moon Michael

Organization: Public Works and Utilities, City of Manassas, Virginia

8. Insufficient time and information has been provided to the City from EPA to fully evaluate the proposed TMDL

requirements. 
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Response 

With regard to the time involved to evaluate the proposed TMDL requirements, please see response to comment 0060.1.001.001.

 

With regard to the information available:

The Chesapeake Bay TMDL has been developed through a highly transparent, inclusive and engaging process during the past two

years. The outreach effort has included hundreds of meetings with interested groups; two extensive rounds of public meetings,

stakeholder sessions and media interviews in all six states and the District of Columbia in the fall of 2009 and the fall of 2010; a

dedicated EPA website; a series of monthly interactive webinars accessed by more than 2,500 people; three notices published in the

Federal Register; and a close working relationship with Chesapeake Bay Program committees representing citizens, local

governments and the scientific community.

 

During the formal public comment period in the fall of 2010, EPA conducted 18 public meetings in all six states and the District of

Columbia. More than 2,700 people participated in the public meetings and seven of the meetings were broadcast live online via

webinar. As EPA officials traveled throughout the watershed for the public meetings, they also met separately with many

stakeholder groups, including local governments, agriculture groups, homebuilder and developer associations, wastewater industry

representatives and environmental organizations to clarify the TMDL and its process and address questions. EPA also had special

meetings with state environment secretaries and their department staff and other state officials and elected representatives.

 

Comment ID 0416.1.001.001

Author Name: Paulson Eric

Organization: Virginia State Dairymen's Association (VSDA)

One of the areas of concern for VSDA was the greatly shortened public comment period that EPA provided. 45 days is

far too short of a time for the public to digest the several hundred page document that will have far reaching effects on

several aspects of their lives. We are concerned that this shortened timeline still stifle public input. 
 

Response 

Please see response to comment 0060.1.001.001.

 

Comment ID 0419.1.001.012

Author Name: Sharma Lalit

Organization: City of Alexandria, Virginia

VI. EPA HAS FAILED TO PROVIDE A REASONABLE OPPORTUNITY TO REVIEW AND COMMENT ON THE
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PROPOSED ALLOCATIONS

 

VAMWA, VAMSA, and HRPDC are also commenting on EPA's failure provide stakeholders with a reasonable

opportunity comment on this massive, complex, and controversial TMDL. The Communities agree with these comments

and incorporate them by reference rather than repeating them here.

 

VAMWA's,VAMSA's, and HRPDC's comments note (and we agree) that a 45-day period is far too short to review and

comment on the over 2,000 pages of documents posted on the docket. Moreover, the 45-day comment period is

inconsistent with Executive Order 12,866, which provides that most rulemakings should include a comment period of

not less than 60 days, as well as EPA's own Public Involvement Policy, which stipulates that "the comment period for

public review of unusually complex issues or lengthy documents generally should be no less than 60 days".[FN7] 

 

[FN7] See Public Involvement Policy of the U.S. Environmental Protection Agency (EPA 233-8-03-002 - May 2003) at

page 13. 
 

Response 

With regard to the public comment period, please see response to comment 0060.1.001.001.

 

With regard to the complexity of the TMDL, please see response to comment 0153.001.003.

 

EPA notes that the Chesapeake Bay TMDL is not a federal regulation.

 

Comment ID 0436.1.001.018

Author Name: Clark Stan

Organization: Hampton Roads Planning District Commission (HRPDC), Chesapeake, Virginia

EPA HAS FAILED TO PROVIDE THE LOCALITIES WITH A REASONABLE OPPORTUNITY TO REVIEW,

EVALUATE, AND COMMENT ON THE BASIS FOR THE PROPOSED ALLOCATIONS.

 

 A. The length of the comment period is insufficient given the size of the docket and the complexity of the TMDL.

 

Although EPA has characterized this as the largest and most complex TMDL ever developed, it is providing only a 45-

day period to review and comment on the over 2,000 pages of documents posted on the docket. While we recognize

that EPA has a certain amount of latitude in establishing the length of its comment periods, we submit that in this case,

EPA has abused its discretion and effectively deprived stakeholders such as the Localities with a reasonable

opportunity to comment on this very complex and controversial proposal.

 

The 45-day comment period is inconsistent with Executive Order 12866, which provides that most rulemakings should

include a comment period of not less than 60 days, as well as EPA's own Public Involvement Policy, which stipulates

that "the comment period for public review of unusually complex issues or lengthy documents generally should be no
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less than 60 days". [FN 8] Further, even a 60-day comment period would be too short in this case as reflected in the

fact that EPA has established comment periods longer than 60 days for large, complex or controversial proposals such

as this TMDL. Examples include EPA's 2010 proposed Water Quality Standards for Florida's Lakes and Flowing Waters

(90-day comment period); EPA's 2009 proposed Renewable Fuel Standard (120-day comment period); EPA's 2001

proposed Electronic Reporting Rule (180-day comment period). 

 

[FN 8] See Public Involvement Policy of the U.S. Environmental Protection Agency (EPA 233-B-03-002) - May 2003 - at

page 13. 
 

Response 

With regard to the public comment period, please see response to comment 0060.1.001.001.

 

EPA has worked closely with the Chesapeake Bay Program’s Local Government Advisory Committee in the development of the

Bay TMDL. In addition, EPA has held separate stakeholder meetings with local government representatives in each of the

watershed states during public meeting tours on the Bay TMDL in the fall of 2009 and in the fall of 2010. EPA has also had many

other interactions with local government representatives during the development of the Bay TMDL, recognizing the importance of

input from those on the local level closest to the people. A full list of the hundreds of meetings EPA has held on the TMDL over the

past three years, including those with local governments, is available as an appendix to this report. EPA looks forward to more

extensive discussions with local officials in 2011 as the Phase II Watershed Implementation Plans from the jurisdictions offer

allocations of pollution reduction responsibilities on a finer geographic scale, such as counties, conservation districts and sub-

watersheds.

 

EPA notes that the Chesapeake Bay TMDL is not a federal regulation.

 

Comment ID 0450.1.001.001

Author Name: Yates J.

Organization:  

First, I want to express my displeasure with EPA's decision to close public comments only two business days after

completing public meetings in West Virginia. While we have had the document to review, we did not have the verbal

comments and presentations to accompany the written WV WIP plan and subsequent EPA evaluation. Therefore, I feel

my comments cannot fully express a thorough and effective scientific evaluation of the TMDL, the state WIP, the federal

response or the public meeting presentations! That being said, I will still attempt to respond to several issues I have

found in the aforementioned documents and question several premises used in the specific arguments related to the

TMDL process, planning procedures and coming implantation. I will make these comments in accordance with my

constitutional right to be heard, but feel you have not honored my perspective by simply refusing ample time to generate

a significant response. 
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Response 

The Draft Bay TMDL document has been available on the Bay TMDL web site since the start of the public comment period on

Sept. 24, 2010. In addition, webinars broadcast from each state and the District of Columbia were available on the Internet for

listeners throughout the watershed who had an opportunity to ask questions on-line. The webinar registration links were on the Bay

TMDL web site. Also on the Bay TMDL web site were the EPA evaluations of the individual state and D.C. Watershed

Implementation Plans (WIPs) as well as the plans themselves. The schedule for the public meetings was determined in consultation

with the respective states. The Draft WIPs were not part of the Draft TMDL, but were used to inform the document. The states

determined the process for review and comment on the WIPs.

 

Comment ID 0450.1.001.007

Author Name: Yates J.

Organization:  

It also speaks very poorly of the mindset of those at EPA that so callously dismissed questions about the timing of the

public meetings and the very short turnaround time for closing of the public comment period. Keep in mind that this

accelerated time frame was clear in the decision to accelerate the entire process by six months. 
 

Response 

Please see response to comment 0060.1.001.001.

 

Comment ID 0450.1.001.009

Author Name: Yates J.

Organization:  

In closing, let me conclude with some general thoughts, specific recommendations and finally a serious question about

our society. I found the entire process for the TMDL development, the state WIP and subsequent EPA evaluation and

the public comment section to be unnecessarily rushed, hurried and at times thoughtlessly presented (the response to

why WV was last with only 2 business days for response). 
 

Response 

The Chesapeake Bay TMDL has been developed through a highly transparent, inclusive and engaging process during the past two

years. The outreach effort has included hundreds of meetings with interested groups; two extensive rounds of public meetings,

stakeholder sessions and media interviews in all six states and the District of Columbia in the fall of 2009 and the fall of 2010; a

dedicated EPA website; a series of monthly interactive webinars accessed by more than 2,500 people; three notices published in the
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Federal Register; and a close working relationship with Chesapeake Bay Program committees representing citizens, local

governments and the scientific community.

 

During the formal public comment period in the fall of 2010, EPA conducted 18 public meetings in all six states and the District of

Columbia. More than 2,700 people participated in the public meetings and seven of the meetings were broadcast live online via

webinar. As EPA officials traveled throughout the watershed for the public meetings, they also met separately with many

stakeholder groups, including local governments, agriculture groups, homebuilder and developer associations, wastewater industry

representatives and environmental organizations to clarify the TMDL and its process and address questions. EPA also had special

meetings with state environment secretaries and their department staff and other state officials and elected representatives.

 

Since 2008, EPA staff has participated in nearly 400 meetings on the Bay TMDL attended by stakeholders.

 

The Watershed Implementation Plans (WIPs) were developed by the states and the District of Columbia and are not part of the

TMDL. The respective jurisdictions determined the process for review of their WIPs.

 

Finally, the dates of the West Virginia public meetings were determined based on state preference. They were advertised in a

Federal Register Notice prior to the start of the public comment period and included in press releases sent by EPA. Notice and

information on the meetings was included in media news stories in advance of the sessions.

 

The public comment period for the draft Bay TMDL was widely publicized and the notice was widely disseminated. The TMDL

document was available for review and comment on the Bay TMDL web site beginning September 24, 2010. There were 18 public

meetings held across the watershed, seven of which were broadcast live over the Internet with an opportunity for listeners to ask

questions. The webinar registration links were on the Bay TMDL web site.

 

Comment ID 0467.1.001.004

Author Name: Williams Shannon

Organization: The Harrisburg Authority, Harrisburg, Pennsylvania

I. Public Comment Period is Inadequate

 

A. In general, EPA provided insufficient time to review and comment on the draft TMDL, given the amount of data and

the availability of such data that were used in the development of the draft TMDL.

 

B. There is not sufficient latitude in the TMDL implementation schedule to allow EPA time to consider all public

comment and then to revise the draft TMDL. The impact of the TMDL will be felt for decades and will cost billions of

dollars to implement. The schedule is not considerate of the weight of the issues presented in the draft TMDL.

 

C. Because the Bay TMDL will generate numerous comments, it will be impossible for EPA to appropriately consider

the comments submitted within the current schedule. By not seeking an extension of time with the courts in this

instance when in numerous other instances EPA has sought extension where a court-imposed deadline did not provide
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adequate time, EPA appears to have pre-ordained the final Bay TMDL content and has reduced the benefit of the public

comment process. 
 

Response 

With regard to the public comment period, please see response to comment 0060.1.001.001.

 

The schedule allowed sufficient time for EPA to consider public comments and revise the TMDL. A team of EPA sector experts

began reviewing and preparing responses to the public comments once they began to be entered in the docket shortly after the

public comment period began on September 24, 2010. The comments were taken into consideration by EPA as it moved from the

draft to a final TMDL.

 

Comment ID 0467.1.001.029

Author Name: Williams Shannon

Organization: The Harrisburg Authority, Harrisburg, Pennsylvania

Page 3 Background

 

There is not sufficient time in the schedule to consider public comment and then to revise the WIP. The impact of the

WIP and the Chesapeake TMDL will be felt for decades and will cost hundreds of millions if not billions of dollars to

implement. The schedule is not considerate of the weight of the issues presented in the WIP and the Bay TMDL. 
 

Response 

For several months, EPA worked closely with the states and the District of Columbia to strengthen the draft Watershed

Implementation Plans submitted to EPA in early September. EPA had numerous constructive meetings and conference calls with

each of the jurisdictions and reviewed preliminary WIP submissions. EPA also worked with jurisdictions after the submittal of final

WIPs to minimize or eliminate the possibility of federal backstop measures.

 

With regard to the public comment period, please see response to comment 0060.1.001.001.

 

Comment ID 0476.1.001.004

Author Name: Farasy Thomas

Organization: Maryland State Builders Association (MSBA)

4. EPA's hurry-up mode of developing the TMDL and the very short public comment period cannot lead to a well-

thought-out program; and likewise with the lack of stakeholder input as the TMDL was developed. Clearly unintended
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consequences will arise. 
 

Response 

With regard to the time period involved in developing the TMDL, please see response to comment 0060.1.001.001.

 

The Chesapeake Bay TMDL has been developed through a highly transparent, inclusive and engaging process during the past two

years. The outreach effort has included hundreds of meetings with interested groups; two extensive rounds of public meetings,

stakeholder sessions and media interviews in all six states and the District of Columbia in the fall of 2009 and the fall of 2010; a

dedicated EPA website; a series of monthly interactive webinars accessed by more than 2,500 people; three notices published in the

Federal Register; and a close working relationship with Chesapeake Bay Program committees representing citizens, local

governments and the scientific community.

 

During the formal public comment period in the fall of 2010, EPA conducted 18 public meetings in all six states and the District of

Columbia. More than 2,700 people participated in the public meetings and seven of the meetings were broadcast live online via

webinar. As EPA officials traveled throughout the watershed for the public meetings, they also met separately with many

stakeholder groups, including local governments, agriculture groups, homebuilder and developer associations, wastewater industry

representatives and environmental organizations to clarify the TMDL and its process and address questions. EPA also had special

meetings with state environment secretaries and their department staff and other state officials and elected representatives.

 

Since 2008, EPA staff has participated in nearly 400 meetings on the Bay TMDL attended by stakeholders.

 

Comment ID 0482.1.001.003

Author Name: Bodine Susan

Organization: Agricultural Retailers Association et al.

As noted above, many of the undersigned organizations, as well as others, have asked EPA to extend the period of

time available to comment on the Draft TMDL. Forty-five days is simply insufficient to provide meaningful public review

of the Draft TMDL. However, it is not only the length of the comment period that is inadequate. EPA also has failed to

provide the public with sufficient information to make meaningful comments. 
 

Response 

With regard to the public comment period, please see response to comment 0060.1.001.001.

 

EPA has provided a wealth of documentation, background information, modeling data and other support material on its web sites

(www.chesapeakebay.net, www.epa.gov/chesapeakebaytmdl), in public meetings, in stakeholder meetings, during conference calls

with partners and stakeholders, on regular webinars, and through other means as part of an extensive, collaborative effort to develop

the Bay TMDL, particularly over the past two years. Detailed scientific information has been posted as attachments to meeting
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agendas of the Water Quality Goal Implementation Team and in other places on the public web site, www.chesapeakebay.net, as

the process has evolved.

 

 

Comment ID 0482.1.001.004

Author Name: Bodine Susan

Organization: Agricultural Retailers Association et al.

A. Forty-Five Days is an Inadequate Comment Period for the Draft TMDL. As noted above, EPA acknowledges that the

"Chesapeake Bay TMDL is the largest, most complex TMDL in the country, covering a 64,000-square-mile area in

seven jurisdictions." Draft TMDL, at 2-7. In this TMDL, EPA is proposing two separate sets of load allocations and

waste load allocations for three pollutants in 92 water body segments. See Draft TMDL, at Appendix Q. Thus, the Draft

TMDL consists of 552 separate TMDLs.

 

These TMDLs include allocations for 1,006 individual residences, by individually naming the homeowners in Appendix

Q. The Draft TMDL also would impose allocations on small entities that raise one or more animals, but are not large

enough to require a permit under the Clean Water Act. According to the U.S. Department of Agriculture, in 2002 there

were a total of 111,692 livestock operations of all sizes in Virginia, West Virginia, Maryland, Delaware, Pennsylvania,

and New York. In 2001, EPA estimated the total number of animal feeding operations with 300 animal units or more in

these states to be 4,360. While these are statewide numbers, and the number of operations in the Chesapeake Bay

watershed will be smaller, these numbers indicate that a very large number of small livestock operations could be

affected by the Draft TMDL. At this point, the potentially affected small farms are not individually listed in the Draft

TMDL, but the threat to subject them to federal regulation is there.

 

Further, the Draft TMDL that EPA made available for review on Sept. 24, 2010, consists not only of these wasteload

and load allocations, but also consists of detailed implementation instructions directed at the watershed jurisdictions.

Thus, the Draft TMDL consists not only of the 370 pages of the Draft TMDL document, but also the 1,672 pages of the

22 appendices, as well as the technical analysis and modeling information that is referenced throughout the draft

TMDL.

 

Although the APA does not specify the length of a comment period, it must be reasonable. Executive Order 12866

provides that most rulemakings "should include a comment period of not less than 60 days." Given the economic and

social significance of the Chesapeake Bay TMDL, 45 days is an insufficient period of time for affected members of the

public to learn about, evaluate, and comment on the Draft TMDL.

 

In denying the request of Congress Goodlatte and Congressman Holden for an extension of the public comment period,

EPA cites the deadlines that EPA imposed on itself through Executive Order 13508 and through a settlement

agreement with the Chesapeake Bay Foundation (CBF). An Executive Order is within the control of the Obama

administration and can be changed. With respect to the Dec. 31, 2010, deadline agreed to by EPA in a settlement

agreement with the CBF, we respectfully submit that it is clear that this deadline does not provide for meaningful public

comment and should be changed. In fact, because the deadline is in a settlement agreement and not a judicial consent
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decree, EPA need only ask CBF to agree to an extension. Even if CBF is unwilling to agree to a modification of the

settlement agreement, the only remedy CBF has under that agreement is to reinstate its lawsuit against EPA, a position

we believe is without merit.

 

EPA denied all other requests for an extension of the comment period on October 25, 2010, by posting a "Statement on

EPA Decision Not to Extend the Bay TMDL Public Comment Period" on its website.

http://www.epa.gov/reg3wapd/pdf/pdf_chesbay/StatementonBayTMDLCommentPeriod.pdf In addition to the reasons

given to the Congressmen, this statement relies on EPA's outreach efforts and interactions with states to justify a 45-

day comment period.

 

Self-imposed deadlines, summary overviews of the TMDL in PowerPoint presentations, and non-public discussions with

states, do not justify EPA's failure to provide the public with access to the information that EPA used to make its policy

choices and EPA's failure to provide any person with adequate time to evaluate and offer comments on that information.

Thus, the reasons provided by EPA for refusing to extend the period of time for the public to comment on the Draft

TMDL are without merit. 
 

Response 

EPA respectfully disagrees that its statement on the public comment period is without merit.

 

Although the Bay TMDL is a detailed document, the public comment period was not the beginning of EPA's public outreach

regarding the TMDL, which has been developed through a highly transparent, inclusive and engaging process during the past two

years. The outreach effort has included hundreds of meetings with interested groups; two extensive rounds of public meetings,

stakeholder sessions and media interviews in all seven jurisdictions in the fall of 2009 and the fall of 2010; a dedicated EPA

website; a series of monthly interactive webinars accessed by more than 2,500 people; three notices published in the Federal

Register; and a close working relationship with Chesapeake Bay Program committees representing citizens, local governments and

the scientific community.

 

During the formal public comment period in the fall of 2010, EPA conducted 18 public meetings, in all seven jurisdictions. More

than 2,700 people participated in the public meetings and seven of the meetings were broadcast live online via webinar. As EPA

officials traveled throughout the watershed for the public meetings, they also met separately with many stakeholder groups,

including local governments, agriculture groups, homebuilder and developer associations, wastewater industry representatives and

environmental organizations to clarify the TMDL and its process and address questions. EPA also had special meetings with state

environment secretaries and their department staff and other state officials and elected representatives.

 

Since 2008, EPA staff has participated in nearly 400 meetings on the Bay TMDL attended by stakeholders.

 

EPA has provided a wealth of documentation, background information, modeling data and other support material on its web sites

(www.chesapeakebay.net, www.epa.gov/chesapeakebaytmdl), in public meetings, in stakeholder meetings, during conference calls

with partners and stakeholders, on regular webinars and through other means as part of an extensive, collaborative effort to develop

the Bay TMDL, particularly over the past two years. Detailed scientific information has been posted as attachments to meeting

agendas of the Water Quality Goal Implementation Team and in other places on the public web site, www.chesapeakebay.net, as
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the process has evolved.

 

EPA notes that the Chesapeake Bay TMDL is not a federal regulation.

 

Comment ID 0493-cp.001.001

Author Name: Yates K.

Organization:  

There is not enough time to issue valid comments for West Virginia due to the fact that EPA presented public meetings

with no more than two business days between the meeting date and the close of comments. No one can accurately

assess the plan, the EPA backstops and the public meeting presentation accurately in this amount of time! 
 

Response 

Please see response to comment 0060.1.001.001. The timeframe for the public meetings in West Virginia was based on state

recommendations. The Draft Bay TMDL document has been available on the Bay TMDL web site since the start of the public

comment period. In addition, webinars broadcast from each state and the District of Columbia were available on the Internet for

listeners throughout the watershed who had an opportunity to ask questions on line. The webinar registration links were on the Bay

TMDL web site.

 

Comment ID 0496.1.001.003

Author Name: Allsbrook Lynn

Organization: City of Hampton, Virginia, Department of Public Works

• The EPA has failed to provide the localities with a reasonable opportunity to review, evaluate, and comment on the

basis for the proposed allocations. 
 

Response 

EPA has worked closely with the Chesapeake Bay Program’s Local Government Advisory Committee in the development of the

Bay TMDL. In addition, EPA has held separate stakeholder meetings with local government representatives in each of the

watershed states during public meeting tours on the Bay TMDL in the fall of 2009 and in the fall of 2010. EPA has also had many

other interactions with local government representatives during the development of the Bay TMDL, recognizing the importance of

input from those on the local level closest to the people. A full list of the hundreds of meetings EPA has held on the TMDL over the

past three years, including those with local governments, is available as an appendix to this report. EPA looks forward to more

extensive discussions with local officials in 2011 as the Phase II Watershed Implementation Plans from the states and the District

offer allocations of pollution reduction responsibilities on the local scale, such as county, conservation district or small watershed.
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Comment ID 0496.1.001.015

Author Name: Allsbrook Lynn

Organization: City of Hampton, Virginia, Department of Public Works

IV. EPA HAS FAILED TO PROVIDE THE LOCALITIES WITH A REASONABLE OPPORTUNITY TO REVIEW,

EVALUATE, AND COMMENT ON THE BASIS FOR THE PROPOSED ALLOCATIONS.

 

A. The length of the comment period is insufficient given the size of the docket and the complexity of the TMDL.

Although EPA has characterized this as the largest and most complex TMDL ever developed, it is providing only a 45-

day period to review and comment on the over 2,000 pages of documents posted on the docket. While we recognize

that EPA has a certain amount of latitude in establishing the length of its comment periods, we submit that in this case,

EPA has abused its discretion and effectively deprived stakeholders such as the Localities with a reasonable

opportunity to comment on this very complex and controversial proposal.

 

The 45-day comment period is inconsistent with Executive Order 12866, which provides that most rulemakings should

include a comment period of not less than 60 days, as well as EPA's own Public Involvement Policy, which stipulates

that "the comment period for public review of unusually complex issues or lengthy documents generally should be no

less than 60 days".[FN8] Further, even a 60-day comment period would be too short in this case as reflected in the fact

that EPA has established comment periods longer than 60 days for large, complex or controversial proposals such as

this TMDL. Examples include EPA's 2010 proposed Water Quality Standards for Florida's Lakes and Flowing Waters

(90-day comment period); EPA's 2009 proposed Renewable Fuel Standard (120-day comment period); EPA's 2001

proposed Electronic Reporting Rule (180-day comment period). 

 

[FN8] See Public Involvement Policy of the U.S. Environmental Protection Agency (EPA 233-B-03-002 - May 2003) at

page 13. 
 

Response 

With regard to the public comment period, please see response to comment 0060.1.001.001.

 

EPA has worked closely with the Chesapeake Bay Program’s Local Government Advisory Committee in the development of the

Bay TMDL. In addition, EPA has held separate stakeholder meetings with local government representatives in each of the

watershed states during public meeting tours on the Bay TMDL in the fall of 2009 and in the fall of 2010. EPA has also had many

other interactions with local government representatives during the development of the Bay TMDL, recognizing the importance of

input from those on the local level closest to the people. A full list of the hundreds of meetings EPA has held on the TMDL over the

past three years, including those with local governments, is available as an appendix to this report. EPA looks forward to more

extensive discussions with local officials in 2011 as the Phase II Watershed Implementation Plans from the jurisdictions offer

allocations of pollution reduction responsibilities on a finer geographic scale, such as counties, conservation districts and sub-

watersheds.
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EPA notes that the Chesapeake Bay TMDL is not a federal regulation.

 

Comment ID 0507.1.001.005

Author Name: Sullivan Sean

Organization: Liberty University and Thomas Road Baptist Church

An agency must:

 

[G]ive interested persons an opportunity to participate in the rulemaking through submission of written data, views or

arguments.[FN34]

 

An agency notice of proposed rulemaking must:

 

[P]rovide sufficient detail and rationale for the rule to permit interested parties to participate meaningfully[FN35]

 

As EPA is aware:

 

An agency commits serious procedural error when it fails to reveal portions of the technical basis for the proposed rule

in time to allow for meaningful commentary.[FN36] In light of these principles of administrative law, EPA risks reversal

of the Draft TMDL unless it immediately extends the comment period for at least 180 additional days after the agency

makes all of its modeling and related data available to the public.  

 

 

[FN34] Solite Corp. v. EPA, 952 F.2d 473,484 (D.C. Cir. 1991) (quoting Connecticut Power & Light Co. v. NRC, 673

F.2d 525, 530-31 (D.C. Cir 1982)).

 

[FN35] Complex Horsehead Resource Development Co. v. EPA, 16 F.3d 1246, 1268 (D.C. Cir. 1994) (quoting Fertilizer

Inst. v. EPA, 935 F.2d 1303, 1312 (D.C. Cir. 1991)).

 

[FN36] Solite Corp. v. EPA, 952 F.2d 473, 484 (D.C. Cir. 1991) (quoting Connecticut Power & Light Co. v. NRC, 673

F.2d 525, 530-31 (D.C. Cir 1982)). 
 

Response 

EPA notes that the Chesapeake Bay TMDL is not a federal regulation.

 

With regard to the public comment period, please see response to comment 0060.1.001.001.

 

The Chesapeake Bay TMDL has been developed through a highly transparent, inclusive and engaging process during the past two
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years. The outreach effort has included hundreds of meetings with interested groups; two extensive rounds of public meetings,

stakeholder sessions and media interviews in all six states and the District of Columbia in the fall of 2009 and the fall of 2010; a

dedicated EPA website; a series of monthly interactive webinars accessed by more than 2,500 people; three notices published in the

Federal Register; and a close working relationship with Chesapeake Bay Program committees representing citizens, local

governments and the scientific community.

 

During the formal public comment period in the fall of 2010, EPA conducted 18 public meetings in all six states and the District of

Columbia. More than 2,700 people participated in the public meetings and seven of the meetings were broadcast live online via

webinar. As EPA officials traveled throughout the watershed for the public meetings, they also met separately with many

stakeholder groups, including local governments, agriculture groups, homebuilder and developer associations, wastewater industry

representatives and environmental organizations to clarify the TMDL and its process and address questions. EPA also had special

meetings with state environment secretaries and their department staff and other state officials and elected representatives.

 

Since 2008, EPA staff has participated in nearly 400 meetings on the Bay TMDL attended by stakeholders.

 

As soon as model scenario input decks and outputs, documentation, and other related information were available, EPA made it

available first to its jurisdictional partners and then to the public.  As documentation on the suite of Bay models and the Scenario

Builder was written and reviewed, EPA posted drafts and then final versions of that documentation.  In many cases, EPA, working

with its partners, was making decisions throughout the Bay TMDL development process that directly affected the formulation of

model scenarios or was required prior to finalizing documentation.  EPA took all possible steps to share data, information, and

documentation in real time as it was being generated, reviewed and accepted.

 

EPA also took steps to ensure the underlying model code for the key modeling tools was available to its partners and the public, as

part of a larger effort to make the models themselves, in additional to the input decks and the scenario outputs, as transparent as

possible.

 

EPA made the Scenario Builder documentation available on 9/16/2010, the Scenario Builder code available on 10/29/2010, and the

support database during the period 11/1-11/5/2010.  The documentation, code, and database have been publically available at

ftp://ftp.chesapeakebay.net/Modeling/ScenarioBuilder/. The scenario builder inputs and outputs have been publically available at

ftp://ftp.chesapeakebay.net/Modeling/phase5/Phase53_Loads-Acres-BMPs/. As new management scenarios were developed using

Scenario Builder and run as input decks through the Phase 5.3 Chesapeake Bay Watershed Model, those new results were made

publically accessible through the same FTP site. The Phase 5.3 Chesapeake Bay Watershed Model, used in the development of the

Bay TMDL, has been available at http://ches.communitymodeling.org/models/CBPhase5/index.php

 

The technical direction on development and review of the Scenario Builder has been accomplished through collaborative meetings

and conference call of several groups within the Chesapeake Bay Program partnership’s organizational structure.  Prominent among

these are the Water Quality Goal Implementation Team, the Modeling Workgroup, the Agricultural Nutrient and Sediment

Reduction Workgroup (NRCS and University of Maryland representatives are co-chairs), the Urban Stormwater Workgroup, the

Forestry Workgroup, and the Wastewater Workgroup.  All of these meetings were open to the public.  Each has broad

representation from state and federal government, academics, and stakeholder groups.  Links to records of these meetings and

conference calls are be found in Appendix C of the final Bay TMDL.  These links provide direct access to the briefing materials
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prepared in advance of the meeting/conference call, the presentations given during the meeting/conference call, and the summary of

decisions/actions coming out of the meeting/conference call.

 

After more than five years of development work, calibration and validation were completed in March 2010 and reviewed and

approved by several of the above groups. All the Phase 5.3 Watershed Model calibration results are accessible at

ftp://ftp.chesapeakebay.net/Modeling/phase5/Phase%205.3%20Calibration/Calibration_pdf/all_validation.pdf.

 

The Chesapeake Community Modeling Program, an organization supported by and staffed by academic institutions across the

Chesapeake Bay watershed, hosts the open-source code of the Chesapeake Bay Phase 5.3 Watershed Model on its website. This

model code has been accessed by and is being used by numerous academic institutions, states and others in supporting local,

regional and state-wide decision making. The Phase 5.3 Watershed Model’s code can be accessed at the Chesapeake Community

Modeling Program’s website at http://ches.communitymodeling.org/models/CBPhase5/datalibrary.php.

 

For more detailed documentation, please access the Phase 5.3 Chesapeake Bay Watershed Model report at

http://www.chesapeakebay.net/model_phase5.aspx?menuitem=26169.

 

Comment ID 0515.1.001.020

Author Name: Crumb Edward

Organization: Binghamton-Johnson City Joint Sewage Board

J. The EPA Did Not Provide an Appropriate Comment Period In This TMDL Process

 

The EPA did not provide a public comment period of sufficient length considering the size and scope - as well as the

anticipated impact - of the TMDL. See, Section II in our October 29, 2010 letter (on-line Comment Docket Comment

Attachment #145.1) describing that, because the "Chesapeake Bay TMDL [i] is the largest, most complex TMDL in the

country", [ii] will be used as a precedent-setting model for future nutrient reduction programs and TMDLs, and [iii]

touches on many policy as well as legal issues, provision of adequate time for public input is vital and affords

substantial benefits to both the EPA and the public. Our Board believes that the 45 days allowed has been insufficient

under the Administrative Procedure Act ("APA") to provide for meaningful, fully-informed public comment on the Bay

TMDL by any person or entity, and did not conform to Executive Order No. 12866, providing that most rulemakings

"should include a comment period of not less than 60 days." [FN1] As noted several places in this letter, we have not

had adequate time to provide more detailed analysis and better-informed comments and suggestions.

 

 

[FN1] - Exec. Order 12866, 58 Fed. Reg. 51,735 (Sept. 30, 1993). 
 

Response 

With regard to the public comment period, please see response to comment 0060.1.001.001.
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EPA notes that the Chesapeake Bay TMDL is not a federal regulation.

 

Comment ID 0528.1.001.010

Author Name: Barnes C.

Organization: County of Spotsylvania, Virginia

II. EPA HAS FAILED TO PROVIDE SPOTSYLVANIA WITH SUFFICIENT TIME TO REVIEW, EVALUATE, AND

COMMENT ON THE DRAFT TMDLs

 

Despite the enormous size and complexity of the TMDL documents released on September 24, 2010 the socio-

economic consequences of the proposed allocations, and the arbitrary nature of EPA's decision to establish the TMDLs

by December 31, 2010 when it could have given the public additional time to comment had it taken advantage of the

May 2010 deadline in the consent decree, Spotsylvania does not have sufficient time nor staff to adequately review and

respond to the draft TMDLs in detail. Spotsylvania will defend vigorously any claim of waiver due to failure to submit

comments to the TMDLs on the basis that insufficient time was given to adequately respond. 
 

Response 

With regard to the public comment period, please see response to comment 0060.1.001.001.

 

The Bay TMDL schedule was not arbitrarily determined. The completion date for the Bay TMDL of December 31, 2010 was

requested by the states in June 2008 and agreed to by the Chesapeake Executive Council, which includes the Governors, the Mayor

of the District of Columbia and the EPA Administrator.

 

The 45-day public comment period was also the product of negotiation and agreement among the states and EPA. The December

31, 2010 date is also a specific commitment in the Executive Order 13508 Strategy issued in May 2010. In addition, a settlement

agreement between EPA and the Chesapeake Bay Foundation requires EPA to issue the final TMDL by this date.

 

The Bay TMDL is a detailed document. That this why the TMDL has been developed through a highly transparent, inclusive and

engaging process during the past two years. The outreach effort has included hundreds of meetings with interested groups; two

extensive rounds of public meetings, stakeholder sessions and media interviews in all six states and the District of Columbia in the

fall of 2009 and the fall of 2010; a dedicated EPA website; a series of monthly interactive webinars accessed by more than 2,500

people; three notices published in the Federal Register; and a close working relationship with Chesapeake Bay Program committees

representing citizens, local governments and the scientific community.

 

During the formal public comment period in the fall of 2010, EPA conducted 18 public meetings, in all six states and the District of

Columbia. More than 2,700 people participated in the public meetings and seven of the meetings were broadcast live online via

webinar. As EPA officials traveled throughout the watershed for the public meetings, they also met separately with many

stakeholder groups, including local governments, agriculture groups, homebuilder and developer associations, wastewater industry
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representatives and environmental organizations to clarify the TMDL and its process and address questions. EPA also had special

meetings with state environment secretaries and their department staff and other state officials and elected representatives.

 

Since 2008, EPA staff has participated in nearly 400 meetings on the Bay TMDL attended by stakeholders.

 

EPA has provided a wealth of documentation, background information, modeling data and other support material on its web sites

(www.chesapeakebay.net, www.epa.gov/chesapeakebaytmdl), in public meetings, in stakeholder meetings, during conference calls

with partners and stakeholders, on regular webinars and through other means as part of an extensive, collaborative effort to develop

the Bay TMDL, particularly over the past two years. Detailed scientific information has been posted as attachments to meeting

agendas of the Water Quality Goal Implementation Team and in other places on the public web site, www.chesapeakebay.net, as

the process has evolved.

 

Comment ID 0571.1.001.007

Author Name: Rountree Glynn

Organization: National Association of Home Builders (NAHB)

a. Inadequate Time has been Provided for Review and Comment.

 

The Chesapeake Bay TMDL is a very complex, innovative and far-reaching new rule. Because of the impact the TMDL

will have on the home building industry, communities, and the overall region, it is imperative that it be finalized only after

all parties are provided sufficient opportunity to give careful thought and consideration to all aspects of the proposal and

its supporting documents. EPA's efforts to accelerate the TMDL's completion by cutting a most important element in the

development of the Bay restoration program - the public review and comment period - is misguided and wrong. We

strongly urge the agency to provide the public more, not less time.

 

Under the Administrative Procedure Act (APA), a "[g]eneral notice of proposed rulemaking shall be published in the

Federal Register" and the agency must "give interested persons an opportunity to participate in the rule making through

submission of written data, views, or arguments."[FN 5] "The opportunity to comment must be a meaningful

opportunity." [FN 6]  Section 553 is designed to ensure that affected parties have an opportunity to participate in and

influence agency decision making at an early stage, when the agency is more likely to give real consideration to

alternative ideas." [FN 7]

 

The proposed Chesapeake Bay TMDL is a combination of 92 smaller TMDLs for individual tidal segments. It consists of

333 pages of main text and includes 22 appendices, some of which contain hundreds of pages of data. Furthermore,

the Chesapeake Bay watershed touches six states and the District of Columbia and encompasses 64,000 square miles

of land. Yet, the agency has provided the public with only 45 days to provide comments on its proposal and plans to

finalize the TMDL by the end of December 2010. The 45-day time period does not allow the public to review all 92 "sub-

TMDLs," or analyze the data and provide comments to allow the agency to make a better informed decision.

 

Furthermore, the TMDL is just one of several restoration actions under way. Amid the implementation of the directives

of the Chesapeake Bay Executive Order 13508, the state WIPs, and newly proposed or revised MS4 programs, EPA
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has proposed a TMDL with an unprecedented broad scope. In addition, the agency has recently scheduled a series of

"listening sessions" during the TMDL comment period to discuss new Chesapeake Bay-specific portions of the national

post-construction stormwater rule the agency is developing. EPA plans for that rule to have Chesapeake Bay-specific

requirements that will come on top of the TMDL requirements. These similar, overlapping, but entirely different rules

and their public meetings are confusing even to those intimately familiar with the national stormwater regulatory

structure. Those most able to comment on the proposed TMDL and the post-construction rule are already occupied with

analyzing and commenting on their revised state Phase I WIP.

 

Recognizing these challenges, on Oct. 15, 2010, NAHB submitted to the Chesapeake Bay TMDL docket, EPA-R03-

OW-2010-0736, a request for extending the public comment period for the proposed TMDL by another 180 days and

provided a detailed explanation of the reasons NAHB said that the request was prudent and necessary (see attachment

A). Others filed similar requests, including twenty-one members of Congress. On Oct. 22, EPA responded to

Congressman Goodlatte, stating "it is not feasible to extend the public comment period on the draft Chesapeake Bay

TMDL past November 8, 2010 and therefore delay finalization of the TMDL by December 31, 2010." [FN 8]  Reasons

cited in the letter include an agreement that was made in June, 2008, negotiations between the states and EPA, a

commitment included in the Executive Order 13508 Final Strategy and the settlement agreement between EPA and the

Chesapeake Bay Foundation.

 

Importantly, contrary to EPA's contention, none of these agreements are legally-binding or unchangeable. Agreements

can be renegotiated and commitments can be revised, and because the current deadline is simply an agreed-to date

within a court settlement, EPA can renegotiate.[FN 9] In fact, the Settlement Agreement gives EPA flexibility to extend

the Dec. 31 deadline and certainly does not limit or modify EPA's discretion to allow the public sufficient time to review

and comment on the 92 Bay TMDLs.[FN 10]

 

NAHB stands by its earlier request to extend the public comment period and reiterates the negative impacts that will

accrue by foregoing such a vital part of the rulemaking process. EPA owes the Chesapeake Bay communities, citizens,

and stakeholders more than 45 days to analyze and comment on a proposed rule that will have a major impact on the

lives of all people living and working in the Chesapeake Bay watershed. Likewise, as EPA intends for this TMDL to

serve as a precedent for the nation, the public must be afforded sufficient time to review, understand, and provide

meaningful comment. Finally, NAHB is extremely concerned that the time frame between the end of the comment

period and Dec. 31 is not long enough for the agency to truly consider alternative ideas that may be provided by the

public.

 

It is EPA's responsibility to schedule its regulatory activities to ensure that the public has sufficient opportunities for

participation and sufficient time for review and comment. Likewise, the agency must give itself sufficient time to meets

its rulemaking obligations. The agency has failed in both regards, with the many, overlapping, and confusing Bay-

related regulatory proposals that it has issued in the latter part of 2010. EPA is urged to: 

 

1. Extend the comment period for the proposed TMDL to allow adequate stakeholder input to the process,  

 

[FN 5] 5 U.S.C. §§ 553(b) & (c). 

 

[FN 6] Rural Cellular Ass'n v. Federal Commc'ns Comm'n, 588 F.3d 1095, 1101 (D.C. Cir. 2009); Gerber v. Norton, 294

F.3d 173 (D.C. Cir. 2002). 
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[FN 7] Dismas Charities, Inc. v. U.S. Dept. of Justice, 401 F.3d 678 (6th Cir. 2005) (quoting U.S. Steel Corp. v. EPA,

595 F.2d 207, 214 (5th Cir.1979)). 

 

[FN 8] Arvin Ganesan, Deputy Associate Administrator for Congressional Affairs, U.S. Environmental Protection

Agency, letter to Congressman Bob Goodlatte, October 22, 2010. 

 

[FN 9] Fowler v. EPA Settlement Agreement, Section IV.A. ("[t]he parties may modify any deadline or other term of this

agreement in writing."). 

 

[FN 10] Fowler v. EPA Settlement Agreement, Sections VI.A, D, & E. (noting that the agreement does not limit or modify

EPA's discretion under the APA or require EPA to violate the APA, and allowing EPA to delay deadlines under certain

circumstances upon notice to the plaintiffs). 
 

Response 

With regard to the public comment period, please see response to comment 0060.1.001.001.

 

EPA notes that the Chesapeake Bay TMDL is not a federal regulation.

 

The schedule allowed sufficient time for EPA to consider public comments and revise the TMDL. A team of EPA sector experts

began reviewing and preparing responses to the public comments once they began to be entered in the docket shortly after the

public comment period began on September 24, 2010. The comments were taken into consideration by EPA as it moved from the

draft to a final TMDL.

 

Comment ID 0571.1.001.025

Author Name: Rountree Glynn

Organization: National Association of Home Builders (NAHB)

On behalf of the National Association of Homebuilders (NAHB), I respectfully request that the U.S. Environmental

Protection Agency (EPA) extend the public comment period for the Draft Total Maximum Daily Load (TMDL) for the

Chesapeake Bay, the availability of which was announced in the Federal Register on September 22, 2010, for an

additional 180 days. This additional time is needed because of the technical complexity of the proposal and the need to

afford all impacted parties an opportunity to fully understand and provide meaningful comments. It is also needed so

that EPA can make all of the supporting documents available for review. 

 

NAHB is a trade association representing more than 175,000 members involved in home building, remodeling,

multifamily construction, property management, subcontracting, design, housing finance, building product

manufacturing and other aspects of residential and light commercial construction. Known as "the voice of the housing

industry," NAHB is affiliated with over 800 state and local home builders associations around the country. NAHB's
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builder members will construct about 80 percent of the new housing projected for 2010. Because of the nature of their

work, most of our members must obtain and operate pursuant to National Pollutant Discharge Elimination System

(NPDES) permits for controlling the stormwater discharges stemming from their construction activities. The

Chesapeake Bay TMDL's requirements will become a part of the stormwater permits issued for homebuilding projects in

the Bay watershed.  The Chesapeake Bay TMDL is a very complex, innovative and far-reaching new rule. Because of

the impact the TMDL will have on the home building industry, communities, and the overall region, it is imperative that it

be finalized only after all parties are provided sufficient opportunity to give careful thought and consideration to all

aspects of the proposal and its supporting documents. EPA's efforts to accelerate the TMDL's completion by cutting a

most important element in the development of the Bay restoration program - the public review and comment period - is

misguided and wrong. Contrary to this approach, the Agency is strongly urged to provide the public more, not less time.

NAHB believes that EPA should extend the comment period for a minimum of 180 additional days. 

 

A Complex Proposal Demands Sufficient Review

 

EPA acknowledges that the Chesapeake Bay TMDL will be the largest, most complex TMDL in the country, and it will

be held up to the nation as the bar to meet for the future nutrient reduction programs that will take place around the

U.S.; yet EPA is, at the same time, proposing to short shrift the public by limiting its ability to study the proposal and

offer comment. Indeed, EPA has asked the public to review and comment on the lengthy proposal and supporting

documentation including state Watershed Implementation Plans, a highly-technical pollutant reduction model, land use

assumptions, and 22 appendices. Appendix B alone includes a list of documents supporting the Chesapeake Bay

TMDL that spans 16 pages - all of which should be analyzed and understood before making comment. Taken together,

the sheer volume of information amounts to thousands of pages that cannot realistically be reviewed and analyzed

within the given 45-day comment period. Moreover, because the proposal raises many legal and policy issues, careful

consideration and research will be needed before suggested solutions can be drafted.

 

While the Administrative Procedure Act (APA) does not specify a minimum time period for comment on a proposed rule,

Executive Order (EO) No. 12866 provides that most rulemakings "should include a comment period of not less than 60

days."[FN 41] Likewise, for most TMDLs, EPA and the states provide a minimum of 60-90 days for public input. For

example, EPA recently provided a public comment period of 60 days for the Accotink Creek TMDL in Virginia in the

summer of 2010. Accotink Creek represents only one TMDL, vs. the 94 segments, or individual TMDLs, that make up

the overall Chesapeake Bay TMDL. Following this example, it would be plausible that the Agency provide a 5,640 day

comment period for the Chesapeake Bay TMDL (60 days per TMDL x 94 segments). NAHB is merely asking for

additional 180 days.

 

Furthermore, when the Agency has offered insufficient time to review similarly complex and expansive rulemakings,

EPA has recognized the mistake, extended the comment period, and issued the complex rulemaking after due time for

consideration. For example, EPA proposed 80 TMDLs in Louisiana and originally offered the public only 30 days for

review and comment.[FN 42] Not surprisingly, EPA received several requests to extend the comment period, so EPA

agreed to accept comments for an additional 60 days.[FN 43] After reviewing comment from stakeholders who had

additional time to review the data, EPA finalized the 80 TMDLs 7 months later. [FN 44] 

 

Finally, because EPA has plainly stated that the Chesapeake Bay TMDL will be used as a model for other waterbodies

across the country, it is all the more important that the TMDL be accurate and fully vetted. A TMDL that cannot meet its

intended goals serves no one. Allowing sufficient opportunity for the public to participate in forming the rule and
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providing input on the actions that can be taken to meet the goals will better ensure that the TMDL is not only practical

and effective, but that it will be properly implemented. 

 

The Technical Data and Cost Information Are Not Readily Available

 

In addition to proposing a TMDL that is highly complex and confusing, EPA has not made all of the supporting

documentation available for review. As a result, it is impossible for the public to fully understand the Agency's reasoning

or follow its justifications. For example, EPA has provided no technical data to justify the need for the urban stormwater

requirements contained in the backstop allocations or to demonstrate that they will meet the desired outcomes.

Likewise, information on costs or the best management practices that can be used to meet the urban stormwater

requirements have not been made available. Other technical and cost data is similarly absent from the docket, as is any

way to quickly understand how the proposal will affect the various industries, communities, or individuals within the

watershed. If the public does not have access to these baseline datasets, it is unable to provide meaningful comment.

Similarly, if the public cannot understand how the proposal will affect their interests or businesses, their ability to provide

useful input is significantly hindered. EPA is obligated to make all supporting information and documents available to

the public prior to the start of the public comment period and to provide sufficient opportunities for its thorough review.

The existing docket and schedule fails to do so.

 

The Breadth of Impacts Warrants Broad Opportunities for Participation

 

The Bay TMDL will impose additional, extraordinarily difficult regulatory requirements on the home building industry and

the citizens and communities located around the Bay. As such, it is imperative that the TMDL get a thorough

examination not just by home builders, but by all stakeholders. Not only will a 45 day review period fail to provide

sufficient time for the public to conduct a meaningful review or the develop insightful comments that would result from

that review, for most stakeholders, the publication of the proposal is the first glimpse they have gotten into the sweeping

breadth of the rule, the assumptions that EPA has made concerning their industries, and the many details that may

affect their particular businesses and/or properties located within the Bay's watershed.

 

Unlike other similar efforts, EPA has failed to include the public or the affected parties in developing the TMDL. While

the Agency has held numerous meetings on the effort (outlined in Appendix V), very few have been targeted to those

industries or stakeholders who will be impacted. For example, NAHB has been monitoring and participating in EPA's

activities since 2009 (the overall regulatory effort began in 2008) and that was only after NAHB conducted significant

due diligence and convinced the Agency to allow us to participate. In the technical meetings that NAHB has attended

leading up to the proposal and on the technical conference calls in which we have listened in; we cannot recall a single

representative of another industry at any of those meetings or on any of the calls. This represents a significant flaw in

the Agency's process. 

 

As a result of this failure to communicate or allow broad participation, the vast majority of industrial sectors that will be

impacted by the TMDL have only just become aware of the coming rule and the potential severity of its requirements.

The public meetings that EPA is currently holding may help in this regard, but many stakeholders will need more than

the allotted 45 day comment period to fully understand the proposal and provide adequate technical comments on the

draft rule. Indeed, EPA states that the goal of these meetings is "to assist the public in their understanding of the Draft

Bay TMDL and provide an overview of the TMDL process, especially the stakeholder review and comment process."

[FN 45] For stakeholders in Romney, West Virginia who are hoping to use their November 4 public meeting as an
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opportunity to be introduced to EPA's effort, their public comment period has effectively been reduced to 4 days (two if

one only counts business days). 

 

Only people who work in the affected industries can possibly know in full how the proposed rule will impact their

operations and how their portion(s) of the rule will work in the real world. Therefore, their review and comment is

absolutely necessary to fine tune the requirements and ensure the proper balance between environmental stewardship

and the economic impacts is made. In order to ensure that these entities can make their voices heard, EPA must

extend the comment period. 

 

EPA Retains Authority to Revise the Timeline/Allow a Longer Comment Period

 

EPA continually points to the TMDL schedule included in its May 2010 settlement with former Maryland state senator C.

Bernard Fowler, the Chesapeake Bay Foundation, Maryland and Virginia watermen's associations, and others in Fowler

v. EPA that calls for the completion of the Bay TMDL by December 31, 2010 as the reason for a truncated public

review. The Agency, however, has full authority to revise the schedule and timeline to allow for a sufficient comment

period. Indeed, because the current deadline is simply an agreed-to date within a court settlement, EPA can

renegotiate. [FN 46] In fact, the Settlement Agreement gives EPA flexibility to extend the December 31 deadline and

certainly does not limit or modify EPA's discretion to allow the public sufficient time to review and comment on the 94

Bay TMDLs.[FN 47] Because the very purpose of the public comment process is to allow stakeholders to analyze the

proposal and provide comments and suggestions that may improve the effectiveness and lower the costs of the rule,

providing additional time for this vital and necessary input provides benefits to both the Agency and the public.

 

It is only fair that the public be given ample time and opportunity to participate in the development and finalization of this

important and sweeping proposal. The Chinese saying: "Find enlightenment through heeding many points of view. Find

ignorance through heeding few" is one EPA should follow. EPA needs to give stakeholders the broadest opportunity

possible for them to fully understand and make their suggestions on the proposed rule. The best way to do that is to

provide a minimum of 180 additional days for the public comment period for the proposed Bay TMDL  

 

 

[FN 41] Exec. Order 12866, 58 Fed. Reg. 51735 (September 30, 1993). 

[FN 42] 71 Fed. Reg. 41217 (July 20, 2006) (setting August 21, 2006 as the original deadline for public comment). 

[FN 43] 71 Fed. Reg. 59504 (Oct. 10, 2006) (agreeing to accept public comment until October 20, 2006, review the

comments, and revise or modify the TMDLs as appropriate). 

[FN 44] 72 Fed. Reg. 19,703 (Apr. 19, 2007). 

[FN 45] 75 Fed. Reg. 5776 (September 22, 2010) (emphasis added). 

[FN 46] Fowler v. EPA Settlement Agreement, Section IV.A. ("[t]he parties may modify any deadline or other term of this

agreement in writing."). 

[FN 47] Fowler v. EPA Settlement Agreement, Sections VI.A, D, & E. (noting that the agreement does not limit or modify

EPA's discretion under the APA or require EPA to violate the APA, and allowing EPA to delay deadlines under certain

circumstances upon notice to the plaintiffs).  
 

Response 
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With regard to the public comment period, please see response to comment 0060.1.001.001.

 

With regard to the complexity of the Bay TMDL, please see response to comment 0153.001.003.

 

With regard to cost analysis, please see response to comment 0139.0.001.017.

 

EPA notes that the Bay TMDL is not a federal regulation.

 

EPA has provided a wealth of documentation, background information, modeling data and other support material on its web sites

(www.chesapeakebay.net, www.epa.gov/chesapeakebaytmdl), in public meetings, in stakeholder meetings, during conference calls

with partners and stakeholders, on regular webinars and through other means as part of an extensive, collaborative effort to develop

the Bay TMDL, particularly over the past two years. Detailed scientific information has been posted as attachments to meeting

agendas of the Water Quality Goal Implementation Team and in other places on the public web site, www.chesapeakebay.net, as

the process has evolved.

 

As soon as model scenario input decks and outputs, documentation, and other related information were available, EPA made it

available first to its jurisdictional partners and then to the public.  As documentation on the suite of Bay models and the Scenario

Builder was written and reviewed, EPA posted drafts and then final versions of that documentation.  In many cases, EPA, working

with its partners, was making decisions throughout the Bay TMDL development process that directly affected the formulation of

model scenarios or was required prior to finalizing documentation.  EPA took all possible steps to share data, information, and

documentation in real time as it was being generated, reviewed and accepted.

 

EPA also took steps to ensure the underlying model code for the key modeling tools was available to its partners and the public, as

part of a larger effort to make the models themselves, in additional to the input decks and the scenario outputs, as transparent as

possible.

 

The Chesapeake Bay TMDL has been developed through a highly transparent, inclusive and engaging process during the past two

years. The outreach effort has included hundreds of meetings with interested groups; two extensive rounds of public meetings,

stakeholder sessions and media interviews in all six states and the District of Columbia in the fall of 2009 and the fall of 2010; a

dedicated EPA website; a series of monthly interactive webinars accessed by more than 2,500 people; three notices published in the

Federal Register; and a close working relationship with Chesapeake Bay Program committees representing citizens, local

governments and the scientific community.

 

During the formal public comment period in the fall of 2010, EPA conducted 18 public meetings in all six states and the District of

Columbia. More than 2,700 people participated in the public meetings and seven of the meetings were broadcast live online via

webinar. As EPA officials traveled throughout the watershed for the public meetings, they also met separately with many

stakeholder groups, including local governments, agriculture groups, homebuilder and developer associations, wastewater industry

representatives and environmental organizations to clarify the TMDL and its process and address questions. EPA also had special

meetings with state environment secretaries and their department staff and other state officials and elected representatives.

 

Since 2008, EPA staff has participated in nearly 400 meetings on the Bay TMDL attended by stakeholders.
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With regard to stakeholders in Romney, West Virginia, and their opportunity to review and comment on the Bay TMDL, please see

above references to the extensive public outreach, including the webinars open to anyone with an opportunity to ask questions. The

TMDL document was available for review and comment on the Bay TMDL web site beginning September 24, 2010.

 

Comment ID 0573-cp.001.002

Author Name: Tabb B.

Organization:  

The EPA did not have the public meetings in WV until Nov.3rd and 4th with the cutoff on comments on Nov. 8th. NOT

MOCH TIME FOR COMMENTS FROM WEST VIRGINIA for the plan for the next 15 years. 
 

Response 

The public comment period for the draft Bay TMDL was widely publicized and the notice was widely disseminated. The TMDL

document was available for review and comment on the Bay TMDL web site beginning September 24, 2010. There were 18 public

meetings held across the watershed, seven of which were broadcast live over the Internet with an opportunity for listeners to ask

questions. The webinar registration links were on the Bay TMDL web site.

 

The dates of the West Virginia public meetings were determined based on state preference. They were advertised in a Federal

Register Notice prior to the start of the public comment period and included in press releases sent by EPA.

 

Comment ID 0591.1.001.003

Author Name: Shields M.

Organization:  

In addition, EPA has conveniently determined that it is not feasible to extend the 45-day public comment period past

November 8, 2010 and delay finalization of the TMDL.

 

This leaves all participants with an EPA agenda that is poorly thought through 
 

Response 

Please see response to comment 0060.1.001.001.

 

Comment ID 0602-cp.001.004
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Author Name: Comment Anonymous

Organization: Hill Top View Farm

Forty five days is not long enough for public comment 
 

Response 

Please see response to comment 0060.1.001.001.

 

Comment ID 0607.1.001.003

Author Name: Bauhan Hobey

Organization: Virginia Poultry Federation (VPF)

Furthermore, EPA has not followed appropriate administrative procedure in development of the Bay TMDL. A mere 45

days is inadequate and inappropriately brief to receive public comment on the massive, complex materials posted by

EPA in the Federal Register on September 24. The draft TMDL document is 370 pages, with 22 appendices consisting

of 1,672 pages. It contains complex, highly technical information. It is impossible for citizens to analyze this volume of

material and assess its impact within 45 days. This duration thereby effectively denies the public adequate opportunity

to comment. 
 

Response 

EPA provided the public with adequate opportunity to comment on the draft TMDL.

 

With regard to the public comment period, please see response to comment 0060.1.001.001.

 

With regard to the complexity of the TMDL, please see response to comment 0153.001.003.
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Comment ID 0654.001.002

Author Name: Igli Kevin

Organization: Tyson Foods, Inc.

1. Tyson renews its request for an extension of time for the public comment period. There are literally thousands of

pages that still need to be reviewed. Forty five days is simply not enough time to thoroughly review the Draft TMDL and

the State WIPs. 
 

Response 

Please see response to comment 0060.1.001.001. The WIPs were not part of the Bay TMDL itself. The watershed states and the

District of Columbia made their own determinations on public review of the WIPs.

 

Comment ID 0670-cp.001.003

Author Name: Reese Jodi

Organization: CET Engineering Services

The Public Comment Period needs to be extended beyond 45 days. The truncated public comment period of 45 days is

totally inadequate and inappropriate. On September 24, 2010 EPA made available the draft Chesapeake Bay TMDL.

The body of the report is 365 pages in length with 23 appendices totaling 262 pages that include seven tables with a

total of approximately 22,000 rows of data and information in those tables. Three of these tables list cap loads for all

point sources, significant and insignificant. There are 4,390 insignificant point sources listed in these tables that are

unlikely aware of their inclusion and their need to review and comment on the TMDL. Forty-five days is not adequate to

ensure that contact is made with appropriate representatives of these dischargers. 
 

Response 

With regard to the public comment period, please see response to comment 0060.1.001.001.

 

As to the awareness of non-significant point sources to the provisions of the TMDL, EPA and the respective watershed states and

the District of Columbia have done extensive outreach on the Bay TMDL to the general public and to stakeholder groups, including

the wastewater treatment sector. EPA alone has held hundreds of meetings with groups interested and impacted by the Bay TMDL

since 2008, placed general and technical information on its public web sites, and conducted numerous interviews with the media to

get the word out about this important initiative.

 

Comment ID 0674-cp.001.001
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Author Name: Wells John

Organization: Town of Leesburg, Virginia

Town of Leesburg's comments on the EPA Draft TMDL.

 

Should you have any questions, please contact Mr. Tom Mason, Director of Public Works for the Town of Leesburg at

703-771-2790.

 

I'm unable to attach our file in your program. Hard copies are being sent certified mail. 
 

Response 

Thank you.  

 

Comment ID 0687.001.002

Author Name: Comment Anonymous

Organization:  

3. Public Comment - Do you believe that releasing a +/- 2,500 page document (+/- 800 pages without Appendices) with

45 days for public comment is reasonable? 
 

Response 

Please see response to comment 0060.1.001.001.

 

Comment ID 0689.1.001.032

Author Name: Hann Steven

Organization: Capital Region Council of Governments TMDL Work Group

45. In general, EPA provided insufficient time to review and comment on the draft TMDL, given the amount of data and

the availability of such data, that were used in the development of the draft TMDL. 
 

Response 

Please see response to comment 0060.1.001.001.
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Comment ID 0691.1.001.002

Author Name: Kirk Ken

Organization: National Association of Clean Water Agencies (NACWA)

Clearly more work is needed to improve the health of the Chesapeake Bay, but EPA's arbitrary deadlines and

aggressive schedules are setting up the process for failure. Underlying all the debate about allocations, reasonable

assurance, and backstops is a complex model and volumes of data which stakeholders and the public have simply not

had enough time or opportunity to review. EPA should provide the public with more time to review the models and the

draft TMDL in order to interact with EPA and support the development of meaningful comment on the TMDL. A 45-day

comment deadline is not sufficient for such a complex watershed and TMDL. 
 

Response 

With regard to the public comment period, please see response to comment 0060.1.001.001.

 

The Bay TMDL is a detailed document. That this why the TMDL has been developed through a highly transparent, inclusive and

engaging process during the past two years. The outreach effort has included hundreds of meetings with interested groups; two

extensive rounds of public meetings, stakeholder sessions and media interviews in all six states and the District of Columbia in the

fall of 2009 and the fall of 2010; a dedicated EPA website; a series of monthly interactive webinars accessed by more than 2,500

people; three notices published in the Federal Register; and a close working relationship with Chesapeake Bay Program committees

representing citizens, local governments and the scientific community.

 

During the formal public comment period in the fall of 2010, EPA conducted 18 public meetings, in all six states and the District of

Columbia. More than 2,700 people participated in the public meetings and seven of the meetings were broadcast live online via

webinar. As EPA officials traveled throughout the watershed for the public meetings, they also met separately with many

stakeholder groups, including local governments, agriculture groups, homebuilder and developer associations, wastewater industry

representatives and environmental organizations to clarify the TMDL and its process and address questions. EPA also had special

meetings with state environment secretaries and their department staff and other state officials and elected representatives.

 

Since 2008, EPA staff has participated in nearly 400 meetings on the Bay TMDL attended by stakeholders.

 

EPA has provided a wealth of documentation, background information, modeling data and other support material on its web sites

(www.chesapeakebay.net, www.epa.gov/chesapeakebaytmdl), in public meetings, in stakeholder meetings, during conference calls

with partners and stakeholders, on regular webinars and through other means as part of an extensive, collaborative effort to develop

the Bay TMDL, particularly over the past two years. Detailed scientific information has been posted as attachments to meeting

agendas of the Water Quality Goal Implementation Team and in other places on the public web site, www.chesapeakebay.net, as

the process has evolved.

 

The Bay TMDL schedule was not arbitrarily determined. The completion date for the Bay TMDL of December 31, 2010 was

requested by the states in June 2008 and agreed to by the Chesapeake Executive Council, which includes the Governors, the Mayor
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of the District of Columbia and the EPA Administrator.

 

The 45-day public comment period was also the product of negotiation and agreement among the states and EPA. The December

31, 2010 date is also a specific commitment in the Executive Order 13508 Strategy issued in May 2010. In addition, a settlement

agreement between EPA and the Chesapeake Bay Foundation requires EPA to issue the final TMDL by this date.

 

 

 

 

Comment ID 0699-cp.001.002

Author Name: Garvick Jeffrey

Organization: Board of Commissioners, Pennsylvania Township and York County

The decision not to extend the 45-day comment period is both capricious and arbitrary. Further, it does not provide

adequate time for local officials to discuss and assess the financial impact and facility requirements resulting from the

stricter limits. 
 

Response 

With regard to the public comment period, please see response to comment 0060.1.001.001.

 

The Bay TMDL schedule was not arbitrarily determined. The completion date for the Bay TMDL of December 31, 2010 was

requested by the states in June 2008 and agreed to by the Chesapeake Executive Council, which includes the Governors, the Mayor

of the District of Columbia and the EPA Administrator.

 

The 45-day public comment period was also the product of negotiation and agreement among the states and EPA. The December

31, 2010 date is also a specific commitment in the Executive Order 13508 Strategy issued in May 2010. In addition, a settlement

agreement between EPA and the Chesapeake Bay Foundation requires EPA to issue the final TMDL by this date.

 

EPA has worked closely with the Chesapeake Bay Program’s Local Government Advisory Committee in the development of the

Bay TMDL. In addition, EPA has held separate stakeholder meetings with local government representatives in each of the

watershed states during public meeting tours on the Bay TMDL in the fall of 2009 and in the fall of 2010. EPA has also had many

other interactions with local government representatives during the development of the Bay TMDL, recognizing the importance of

input from those on the local level closest to the people. A full list of the hundreds of meetings EPA has held on the TMDL over the

past three years, including those with local governments, is available as an appendix to this report. EPA looks forward to more

extensive discussions with local officials in 2011 as the Phase II Watershed Implementation Plans from the jurisdictions offer

allocations of pollution reduction responsibilities on a finer geographic scale, such as counties, conservation districts and sub-

watersheds.
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Comment ID 0700.001.002

Author Name: Tamberrino Frank

Organization: Harrisonburg-Rockingham Chamber of Commerce

EPA's comment period is much too brief for a measure of this magnitude. The proposed TMDL consists of well over a

thousand pages including appendices. Much of this material is highly technical and complicated. It is unreasonable to

expect citizens to analyze and understand such a massive measure and file informed comments within such a brief

period of time. EPA itself should have provided a comprehensive economic impact analysis and presented it as part of

the hearing process. 
 

Response 

With regard to the public comment period, please see response to comment 0060.1.001.001.

 

The Bay TMDL is a detailed document. That this why the TMDL has been developed through a highly transparent, inclusive and

engaging process during the past two years. The outreach effort has included hundreds of meetings with interested groups; two

extensive rounds of public meetings, stakeholder sessions and media interviews in all six states and the District of Columbia in the

fall of 2009 and the fall of 2010; a dedicated EPA website; a series of monthly interactive webinars accessed by more than 2,500

people; three notices published in the Federal Register; and a close working relationship with Chesapeake Bay Program committees

representing citizens, local governments and the scientific community.

 

During the formal public comment period in the fall of 2010, EPA conducted 18 public meetings, in all six states and the District of

Columbia. More than 2,700 people participated in the public meetings and seven of the meetings were broadcast live online via

webinar. As EPA officials traveled throughout the watershed for the public meetings, they also met separately with many

stakeholder groups, including local governments, agriculture groups, homebuilder and developer associations, wastewater industry

representatives and environmental organizations to clarify the TMDL and its process and address questions. EPA also had special

meetings with state environment secretaries and their department staff and other state officials and elected representatives.

 

Since 2008, EPA staff has participated in nearly 400 meetings on the Bay TMDL attended by stakeholders.

 

EPA has provided a wealth of documentation, background information, modeling data and other support material on its web sites

(www.chesapeakebay.net, www.epa.gov/chesapeakebaytmdl), in public meetings, in stakeholder meetings, during conference calls

with partners and stakeholders, on regular webinars and through other means as part of an extensive, collaborative effort to develop

the Bay TMDL, particularly over the past two years. Detailed scientific information has been posted as attachments to meeting

agendas of the Water Quality Goal Implementation Team and in other places on the public web site, www.chesapeakebay.net, as

the process has evolved.

 

EPA will not be identifying the total federal, state, local and private cost burden in the TMDL for reasons discussed in the response

to comment 0139.1.001.017.
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Comment ID 0705.001.004

Author Name: Cuffee-Glenn Selena

Organization: City of Suffolk, Virginia

The EPA has failed to provide the localities with a reasonable opportunity to review, evaluate, and comment on the

basis for the proposed allocations. 
 

Response 

With regard to the public comment period, please see response to comment 0060.1.001.001.

 

EPA has worked closely with the Chesapeake Bay Program’s Local Government Advisory Committee in the development of the

Bay TMDL. In addition, EPA has held separate stakeholder meetings with local government representatives in each of the

watershed states during public meeting tours on the Bay TMDL in the fall of 2009 and in the fall of 2010. EPA has also had many

other interactions with local government representatives during the development of the Bay TMDL, recognizing the importance of

input from those on the local level closest to the people. A full list of the hundreds of meetings EPA has held on the TMDL over the

past three years, including those with local governments, is available as an appendix to this report. EPA looks forward to more

extensive discussions with local officials in 2011 as the Phase II Watershed Implementation Plans from the states and the District

offer allocations of pollution reduction responsibilities on the local scale, such as county, conservation district or small watershed.

 

Comment ID 0732.001.002

Author Name: Hoagland Roy

Organization: Chesapeake Bay Foundation (CBF)

Given this extraordinary opportunity for public input on the development of the proposed TMDL, along with the long

history of Chesapeake Bay restoration efforts and legal obligations to develop the TMDL, recent calls for an extension

of the 45-day public comment period are disingenuous, at best. We wholeheartedly support EPA's decision to hold firm

on its commitment, and that of the Bay jurisdictions, to complete the Bay TMDL by December 31, 2010, which is also

legally supported by our recent settlement agreement with EPA in Fowler v. EPA. (Copy of the Notice of Intent of

October 29, 2009, Complaint of January 5, 2009, and Settlement Agreement May 10, 2010, attached hereto and

incorporated herein by reference.) [Comment Letter contains additional information in the form of an attachment. See

EPA-R03-OW-2010-0736-0732.1 for these documents, pages 15, 37, and 79 of pdf.] 
 

Response 

EPA agrees that the 45-day public comment period was appropriate for the reasons stated in the response to comment

0060.1.001.001.
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Comment ID 0736.001.005

Author Name: Middaugh Robert

Organization: James City County, Virginia

We also request that the EPA reconsider extending the public comment period on the draft TMDL past the November 8,

2010 deadline so that we and other localities throughout the Chesapeake Bay watershed can discuss and consider the

resultant impacts of such an initiative. 
 

Response 

With regard to the public comment period, please see response to comment 0060.1.001.001.

 

EPA has worked closely with the Chesapeake Bay Program’s Local Government Advisory Committee in the development of the

Bay TMDL. In addition, EPA has held separate stakeholder meetings with local government representatives in each of the

watershed states during public meeting tours on the Bay TMDL in the fall of 2009 and in the fall of 2010. EPA has also had many

other interactions with local government representatives during the development of the Bay TMDL, recognizing the importance of

input from those on the local level closest to the people. A full list of the hundreds of meetings EPA has held on the TMDL over the

past three years, including those with local governments, is available as an appendix to this report. EPA looks forward to more

extensive discussions with local officials in 2011 as the Phase II Watershed Implementation Plans from the states and the District

offer allocations of pollution reduction responsibilities on the local scale, such as county, conservation district or small watershed.

 

Comment ID 0741.001.005

Author Name: Caskey W.

Organization: Isle of Wight County

The EPA has failed to provide the localities with a reasonable opportunity to review, evaluate, and comment on the

basis for the proposed allocations. 
 

Response 

With regard to the public comment period, please see response to comment 0060.1.001.001.

 

EPA has worked closely with the Chesapeake Bay Program’s Local Government Advisory Committee in the development of the

Bay TMDL. In addition, EPA has held separate stakeholder meetings with local government representatives in each of the

watershed states during public meeting tours on the Bay TMDL in the fall of 2009 and in the fall of 2010. EPA has also had many

other interactions with local government representatives during the development of the Bay TMDL, recognizing the importance of

input from those on the local level closest to the people. A full list of the hundreds of meetings EPA has held on the TMDL over the
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past three years, including those with local governments, is available as an appendix to this report. EPA looks forward to more

extensive discussions with local officials in 2011 as the Phase II Watershed Implementation Plans from the states and the District

offer allocations of pollution reduction responsibilities on the local scale, such as county, conservation district or small watershed.

 

32.4 - PUBLIC NOTICES (FEDERAL REGISTER, NEWSPAPER, ETC.)

Comment ID 0591.1.001.002

Author Name: Shields M.

Organization:  

Just as the information below regarding the attendees at the Martinsburg, WV public meeting shows that little effort had

been made by the EPA to advertise the meeting held 4-Nov-2010, and then leaving participants 4 days to make a

formal response.

 

I assure everyone that reads this, more people have been kept it the dark than me regarding this initiative as shown

with the response below of how people heard about the Martinsburg, WV meeting.

 

How did you hear about this Meeting?

• Other (14) Chesapeake Bay Implementation Committee (2) Work (2) Word of Mouth (2) Radio WVDEP Local PSD

Extension Service • Email/Listserve (11)

• Newspaper (1)

• Other Web Site __________ (0)

• U. S. EPA Web Site (4) 
 

Response 

The public comment period for the draft Bay TMDL was widely publicized and the notice was widely disseminated. The TMDL

document was available for review and comment on the Bay TMDL web site beginning September 24, 2010. There were 18 public

meetings held across the watershed, seven of which were broadcast live over the Internet with an opportunity for listeners to ask

questions. The webinar registration links were on the Bay TMDL web site.

 

The dates of the West Virginia public meetings were determined based on state preference. They were advertised in a Federal

Register Notice prior to the start of the public comment period and included in press releases sent by EPA. Notice and information

on the meetings was provided in the media in advance of the sessions, including the Martinsburg Journal, the Associated Press, and

an hour-long program on the WEPM-FM "Panhandle Live" show on the morning of November 3.

 

The West Virginia DEP did extensive outreach to help ensure the public was aware of the EPA public meetings. The DEP met

twice with each of the eight county commissions in the Potomac drainage area to provide updates. Local newspapers carried notices

of those sessions with the county commissions. The DEP also reached out to watershed groups to provide notice of the public
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meetings. In fact, the Opequon Creek Project Team canceled its regularly scheduled meeting that night so its members could attend

the EPA public meeting.

 

Notice of the meetings was also included for months on the DEP and EPA web sites.

 

32.5 - GENERAL/MISCELLANEOUS

Comment ID 0044.1.001.006

Author Name: Blackwood Lorene

Organization: Virginia Green Industry Council

Again, the Virginia Green Industry Council wants to be a part of the solution. 
 

Response 

EPA has welcomed the involvement of individuals, groups, organizations and others in the development of the Chesapeake Bay

TMDL. Through the public comment process, public meetings, webinars and other extensive outreach opportunities, EPA has

sought feedback and perspective on the TMDL from all Bay stakeholders. There will be additional opportunities for public input as

the process continues in 2011 and beyond.  More information on the Virginia Bay TMDL efforts, including its Stakeholder

Advisory Group, can be found at http://www.deq.state.va.us/tmdl/chesapeakebay.html.

 

Comment ID 0046-cp.001.003

Author Name: Grattan Gil

Organization: Virginia Turfgrass Council

Our industry supports proper application of nutrients, sound agronomic practices with science based decisions and is

looking forward to working to solve the problems in the Bay. However, we need assistance and a voice at the table to

help both the State of Virginia and the EPA clean up the Bay. 
 

Response 

EPA has welcomed the involvement of individuals, groups, organizations and others in the development of the Chesapeake Bay

TMDL. Through the public comment process, public meetings, webinars and other extensive outreach opportunities, EPA has

sought feedback and perspective on the TMDL from all Bay stakeholders. There will be additional opportunities for public input as

the process continues in 2011 and beyond. See Section 11 of the Bay TMDL for a more detailed description of the Public

Participation.  More information on the Virginia Bay TMDL efforts, including its Stakeholder Advisory Group, can be found at
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http://www.deq.state.va.us/tmdl/chesapeakebay.html.

 

Comment ID 0063.1.001.002

Author Name: Jones Martin

Organization: Fertilizer Institute (TFI)

This extension is necessary to provide adequate time to review the voluminous records that support the Draft TMDL

and also to provide adequate time to review relevant information forming the bases for certain assumptions in the Draft

TMDL that have not been made publically available. 
 

Response 

EPA disagrees that the public comment period for review and comment of 45 days is not adequate.  EPA also disagrees that the

relevant allocations, model information and supporting data made available with the draft TMDL is not adequate. Please also see

the response to comment 0060.1.001.001.

 

Comment ID 0066.1.001.012

Author Name: Rountree Glynn

Organization: National Association of Home Builders (NAHB)

EPA is obligated to make all supporting information and documents available to the public prior to the start of the public

comment period and to provide sufficient opportunities for its thorough review. The existing docket and schedule fails to

do so. 
 

Response 

The full Draft Bay TMDL and the various appendices with supporting information were available at regulations.gov and through

the EPA web site, http:www.epa.gov/chesapeakebaytmdl during the public comment period. With regard to the time to review,

please see response to comment 0060.1.001.001.

 

Comment ID 0066.1.001.013

Author Name: Rountree Glynn

Organization: National Association of Home Builders (NAHB)

The Bay TMDL will impose additional, extraordinarily difficult regulatory requirements on the home building industry and
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the citizens and communities located around the Bay. As such, it is imperative that the TMDL get a thorough

examination not just by home builders, but by all stakeholders. Not only will a 45 day review period fail to provide

sufficient time for the public to conduct a meaningful review or the develop insightful comments that would result from

that review, for most stakeholders, the publication of the proposal is the first glimpse they have gotten into the sweeping

breadth of the rule, the assumptions that EPA has made concerning their industries, and the many details that may

affect their particular businesses and/or properties located within the Bay's watershed. Unlike other similar efforts, EPA

has failed to include the public or the affected parties in developing the TMDL. While the Agency has held numerous

meetings on the effort (outlined in Appendix V), very few have been targeted to those industries or stakeholders who

will be impacted. For example, NAHB has been monitoring and participating in EPA's activities since 2009 (the overall

regulatory effort began in 2008) and that was only after NAHB conducted significant due diligence and convinced the

Agency to allow us to participate. In the technical meetings that NAHB has attended leading up to the proposal and on

the technical conference calls in which we have listened in; we cannot recall a single representative of another industry

at any of those meetings or on any of the calls. This represents a significant flaw in the Agency's process. 
 

Response 

The Chesapeake Bay TMDL has been developed through a highly transparent, inclusive and engaging process during the past two

years. The outreach effort has included hundreds of meetings with interested groups; two extensive rounds of public meetings,

stakeholder sessions and media interviews in all six states and the District of Columbia in the fall of 2009 and the fall of 2010; a

dedicated EPA website; a series of monthly interactive webinars accessed by more than 2,500 people; three notices published in the

Federal Register; and a close working relationship with Chesapeake Bay Program committees representing citizens, local

governments and the scientific community.

 

During the formal public comment period in the fall of 2010, EPA conducted 18 public meetings, in all six states and the District of

Columbia. More than 2,700 people participated in the public meetings and seven of the meetings were broadcast live online via

webinar. As EPA officials traveled throughout the watershed for the public meetings, they also met separately with many

stakeholder groups, including local governments, agriculture groups, homebuilder and developer associations, wastewater industry

representatives and environmental organizations to clarify the TMDL and its process and address questions. EPA also had special

meetings with state environment secretaries and their department staff and other state officials and elected representatives.

 

Since 2008, EPA staff has participated in nearly 400 meetings on the Bay TMDL attended by stakeholders.

 

The public comment period for the draft Bay TMDL was widely publicized and the notice was widely disseminated. The TMDL

document was available for review and comment on the Bay TMDL web site beginning September 24, 2010.

 

With regard to requests to extend the comment period, please see the response to comment 0060.1.001.001.

 

Comment ID 0066.1.001.014

Author Name: Rountree Glynn
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Organization: National Association of Home Builders (NAHB)

As a result of this failure to communicate or allow broad participation, the vast majority of industrial sectors that will be

impacted by the TMDL have only just become aware of the coming rule and the potential severity of its requirements.

The public meetings that EPA is currently holding may help in this regard, but many stakeholders will need more than

the allotted 45 day comment period to fully understand the proposal and provide adequate technical comments on the

draft rule. 
 

Response 

The Chesapeake Bay TMDL has been developed through a highly transparent, inclusive and engaging process during the past two

years. The outreach effort has included hundreds of meetings with interested groups; two extensive rounds of public meetings,

stakeholder sessions and media interviews in all six states and the District of Columbia in the fall of 2009 and the fall of 2010; a

dedicated EPA website; a series of monthly interactive webinars accessed by more than 2,500 people; three notices published in the

Federal Register; and a close working relationship with Chesapeake Bay Program committees representing citizens, local

governments and the scientific community.

 

During the formal public comment period in the fall of 2010, EPA conducted 18 public meetings, in all six states and the District of

Columbia. More than 2,700 people participated in the public meetings and seven of the meetings were broadcast live online via

webinar. As EPA officials traveled throughout the watershed for the public meetings, they also met separately with many

stakeholder groups, including local governments, agriculture groups, homebuilder and developer associations, wastewater industry

representatives and environmental organizations to clarify the TMDL and its process and address questions. EPA also had special

meetings with state environment secretaries and their department staff and other state officials and elected representatives.

 

Since 2008, EPA staff has participated in nearly 400 meetings on the Bay TMDL attended by stakeholders. Along with the 17

public meetings on the Bay TMDL in the fall of 2009, EPA held dozens of meetings with stakeholders representing a variety of

groups.

 

The public comment period for the draft Bay TMDL was widely publicized and the notice was widely disseminated. The TMDL

document was available for review and comment on the Bay TMDL web site beginning September 24, 2010. There were 18 public

meetings held across the watershed, seven of which were broadcast live over the Internet with an opportunity for listeners to ask

questions. The webinar registration links were on the Bay TMDL web site.

 

With regard to requests to extend the comment period, please see the response to comment 0060.1.001.001.

 

Comment ID 0069.1.001.002

Author Name: Nemura Adrienne

Organization: LimnoTech
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We also do not believe that the TMDL and the Watershed Implementation Plans (WIPs) were developed with "close

interaction with state partners". 
 

Response 

EPA has worked side-by-side with its state and District of Columbia partners in developing the TMDL. EPA has also provided

extensive hands-on assistance to the states in the development of the WIPs. Through the Chesapeake Bay Program committees,

principally the Water Quality Goal Implementation Committee (WQGIT), EPA has closely worked with the jurisdictions on all

aspects of the TMDL. A list of meetings of the WQGIT and other meetings involving EPA and the states and D.C. are included as

an appendix to this report.

 

Since September 2005, the seven jurisdictions have been actively involved in decision-making to develop the TMDL. In the

October 2007 meeting of the Chesapeake Bay Program's Principal's Staff Committee, the jurisdictions and EPA agreed that EPA

would establish the TMDL. Since 2008, EPA has sent official letters to the jurisdictions detailing all facets of the TMDL. Please see

Section 1.3 of the Draft Bay TMDL for additional details on coordination among the partners.

 

Comment ID 0070.1.001.026

Author Name: Hughes Robert

Organization: Eastern PA Coalition for Abandoned Mine Reclamation (EPCAMR)

Article I, Section 27 of the Pennsylvania Constitution provides as follows:

 

Sec. 27. Natural Resources and the Public Estate

 

The people have a right to clean air, pure water, and to the preservation of the natural, scenic, historic and esthetic

values of the environment. Pennsylvania's public natural resources are the common property of all the people, including

generations yet to come. As trustee of these resources, the Commonwealth shall conserve and maintain them for the

benefit of all the people.

 

This amendment, which was adopted in 1972, encompasses two basic principles. First, Pennsylvanians have a right to

a decent environment, and second, Pennsylvania government has a trusteeship responsibility to protect that

environment on behalf of future generations. EPCAMR is doing its part to uphold these Constitutional principles. As a

public citizen, community leader, and active community volunteer, speaking on behalf of other Coalfield residents, I feel

that I have done my part and continue to do so by actively contributing in this democratic public participation process of

having my voice heard. 
 

Response 

Thank you for participating in the public comment process.
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Comment ID 0106-cp.001.002

Author Name: Mosko, Jr. Michael

Organization:  

What I have failed to see is a concerted effort on the part of EPA and land owners to sell therir respective positions. A

good sale man is worth his weight in gold. What I see if a llack of effort to spell out the benifits to all concerned. 
 

Response 

In its extensive outreach efforts, EPA has sought to emphasize the significant public health, economic, recreational, cultural and

quality of life benefits of the Bay TMDL’s clean water outcomes.

 

Specifically, EPA has noted the benefits to drinking water, to local recreational pursuits like swimming, fishing and boating, and to

area economies.

 

The Bay provides significant economic benefits to the region. An expert panel in 2004 placed the value of the Bay at over $1

trillion, with an annual economic benefit of $33 to $60 billion, based on factors including fishing, tourism, property values,

recreation, local business and shipping.

 

The Bay supports a major tourism economy and the commercial and recreational fishing industries.

 

Pollution reductions lower drinking water and other utility costs. For every $1 spent on drinking water protection, an average of $27

is saved in water treatment costs. Clean water also sustains aesthetic and cultural values.

 

EPA’s outreach effort has involved two rounds of public meetings, monthly webinars, a robust web site, hundreds of stakeholder

meetings and extensive media interaction. EPA has highlighted the benefits of the TMDL in all of these activities.

 

Comment ID 0145.1.001.021

Author Name: Crumb Edward

Organization: Binghamton-Johnson City Joint Sewage Board

We trust that the EPA is interested in both [i] ensuring that the public has access to all of the relevant information and

documentation as well as [ii] receiving fully-informed, thoughtful, thorough, specific, and credible comments on this

complex draft TMDL and, as such, will grant our requests. 
 

Response 
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With regard to the public comment period, please see response to comment 0060.1.001.001.

 

The Bay TMDL is a detailed document. That this why the TMDL has been developed through a highly transparent, inclusive and

engaging process during the past two years. The outreach effort has included hundreds of meetings with interested groups; two

extensive rounds of public meetings, stakeholder sessions and media interviews in all six states and the District of Columbia in the

fall of 2009 and the fall of 2010; a dedicated EPA website; a series of monthly interactive webinars accessed by more than 2,500

people; three notices published in the Federal Register; and a close working relationship with Chesapeake Bay Program committees

representing citizens, local governments and the scientific community.

 

During the formal public comment period in the fall of 2010, EPA conducted 18 public meetings, in all six states and the District of

Columbia. More than 2,700 people participated in the public meetings and seven of the meetings were broadcast live online via

webinar. As EPA officials traveled throughout the watershed for the public meetings, they also met separately with many

stakeholder groups, including local governments, agriculture groups, homebuilder and developer associations, wastewater industry

representatives and environmental organizations to clarify the TMDL and its process and address questions. EPA also had special

meetings with state environment secretaries and their department staff and other state officials and elected representatives.

 

Since 2008, EPA staff has participated in nearly 400 meetings on the Bay TMDL attended by stakeholders.

 

EPA has provided a wealth of documentation, background information, modeling data and other support material on its web sites

(www.chesapeakebay.net, www.epa.gov/chesapeakebaytmdl), in public meetings, in stakeholder meetings, during conference calls

with partners and stakeholders, on regular webinars and through other means as part of an extensive, collaborative effort to develop

the Bay TMDL, particularly over the past two years. Detailed scientific information has been posted as attachments to meeting

agendas of the Water Quality Goal Implementation Team and in other places on the public web site, www.chesapeakebay.net, as

the process has evolved.

 

Comment ID 0146.1.001.009

Author Name: Isenberg W.

Organization: Virginia Commonwealth University Center for Environmental Studies. Class: ENVS 601, Professor: P.L. deFur

Perhaps the reason I may have missed certain elements may be due to the manner in which it is organized or written.

Given that, I do admit that some of the very technical appendices, specifically those related to modeling and statistical

analyses were a bit over my head. Admitting my basic lack of understanding there, it still may be worthwhile, especially

with regards to effective communication and layman trust, to attempt to make it more clear in the final draft. 
 

Response 

EPA’s goal is to provide a clear understanding of the Bay TMDL to a variety of audiences. The executive summary, in particular, is

designed to offer a basic and concise overview of this initiative. There are some sections that are by necessity more technical than

others. EPA’s web site, http://www.epa.gov/chesapeakebaytmdl is another source of information on aspects of the Bay TMDL.
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Comment ID 0174.1.001.010

Author Name: Rolband Michael

Organization: Wetland Studies and Solutions, Inc.

Again, we appreciate the opportunity to provide comments on the Chesapeake Bay Watershed TMDL. We believe that

stakeholder involvement is important and will positively contribute to an equitable and cost-effective TMDL that will

achieve the Bay goals, and we hope that these comments will help to improve the TMDL document. 
 

Response 

EPA agrees that stakeholder involvement is important and positively contributes to the Bay TMDL process.

 

Comment ID 0194.1.001.003

Author Name: Ashley Keith

Organization: Home Builders Association of Metro Harrisburg

Put yourselves in our shoes, in that we are constantly adjusting to new data and shifts in policy decisions. This is not

conducive to having the enormous amount of stakeholders understand what their role is and the role of others. 
 

Response 

EPA has made a wealth of information available on the Chesapeake Bay TMDL at every stage in the process. EPA has engaged in

an aggressive, transparent outreach program, including meetings, webinars, a robust web site and other avenues, to help

stakeholders understand their role and the role of others in the TMDL. EPA met with members of the Pennsylvania Builders

Association while it conducted public meetings in Pennsylvania on the TMDL in the fall of 2009 and 2010 to discuss information

related to the homebuilder and developer industry.

 

Comment ID 0214.1.001.004

Author Name: Cuffee-Glenn Selena

Organization: City of Suffolk, Virginia

With those concerns in mind, the City of Suffolk agrees with the comments provided by the Hampton Roads Planning

District Commission, of which Suffolk is a member, and reiterates the points raised by the commission:
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  • The EPA has failed to provide the localities with a reasonable opportunity to review, evaluate, and comment on the

basis for the proposed allocations. 
 

Response 

With regard to the public comment period, please see response to comment 0060.1.001.001.

 

EPA has worked closely with the Chesapeake Bay Program’s Local Government Advisory Committee in the development of the

Bay TMDL. In addition, EPA has held separate stakeholder meetings with local government representatives in each of the

watershed states during public meeting tours on the Bay TMDL in the fall of 2009 and in the fall of 2010. EPA has also had many

other interactions with local government representatives during the development of the Bay TMDL, recognizing the importance of

input from those on the local level closest to the people. A full list of the hundreds of meetings EPA has held on the TMDL over the

past three years, including those with local governments, is available as an appendix to this report. EPA looks forward to more

extensive discussions with local officials in 2011 as the Phase II Watershed Implementation Plans from the jurisdictions offer

allocations of pollution reduction responsibilities on a finer geographic scale, such as counties, conservation districts and sub-

watersheds.

 

Comment ID 0227.1.001.013

Author Name: Strauss Sandra

Organization: Pennsylvania Council of Churches

These decisions also reflect an exemplary decree of consultation with the states through what is now called the Water

Quality Goal Implementation Team, using input from the Chesapeake Bay Program's expert work groups. 
 

Response 

Through the Water Quality Goal Implementation and other Chesapeake Bay Program committees, regular meetings and other

forums and means, EPA and the states have worked together on the TMDL. Since September 2005, the seven jurisdictions have

been actively involved in decision-making to develop the TMDL. Section 1.3 of the Draft Bay TMDL provides additional

information on the joint work of EPA, the watershed states and the District of Columbia.

 

Comment ID 0256.1.001.009

Author Name: Lisanti Mary

Organization: Local Government Advisory Committee (LGAC) to the Chesapeake Bay Executive Council

In the recent round of public meetings on the Bay TMDL, local government officials have stressed that, while funding for

restoration projects is critical, it is no more important than building broad general public support for the initiatives
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required by the TMDL. 
 

Response 

EPA appreciates the perspectives of local government in the TMDL process. The agency has worked closely with the Local

Government Advisory Committee and has met on many occasions with local officials regarding the TMDL. That interaction will be

even more important in 2011 as the next phase of the Watershed Implementation Plans focuses on a more local level. The

President's proposed budget for FY 2011 includes nearly a half billion dollars in funding for Chesapeake Bay restoration. EPA has

stated that it will not be easy or inexpensive to restore the Bay and improve local waters in the process, but that it is our legal

responsibility and our obligation to the citizens of the watershed.

 

Comment ID 0256.1.001.012

Author Name: Lisanti Mary

Organization: Local Government Advisory Committee (LGAC) to the Chesapeake Bay Executive Council

Secondly, EPA must take a stronger role in developing messages that local governments can use in explaining the

need for TMDL compliance at the local level. Earlier this year in a letter to EPA Administrator, Lisa Jackson, in support

of Senator Cardin's bill to reauthorize the Bay Program, LGAC requested that there be a strong communications and

educational effort to explain to all citizens why and how this effort is critical to cleaning up the Chesapeake Bay. For

those local officials facing their constituents, this is a vital component to communicating the message of Bay cleanup

and restoration. LGAC will work with EPA to take a proactive role in helping to develop messages and educational

efforts that will resonate at local government levels throughout the Watershed. We also recommend that the lessons

learned from all the Pilot Projects be collected and made a part of whatever communication and outreach tools that are

developed.

 

Some of our long standing LGAC members also wish to point out that the Chesapeake Bay Watershed Blue Ribbon

Finance Panel called for a strong education and outreach component in their original report in 2004. This is one very

important aspect of cleaning up and restoring the Chesapeake Bay, true then and true today, that neither EPA nor any

of the Bay Partners can afford to ignore. We will succeed only if there is a full understanding of the stakes involved in

our efforts. 
 

Response 

EPA fully agrees that education and communications to citizens about the importance of the Chesapeake Bay TMDL is essential.

EPA will continue to build on its efforts to inform the public of the extensive benefits associated with cleaning up the Chesapeake

Bay and the local rivers, streams and creeks that feed it. EPA looks forward to working in concert with LGAC to help develop new

educational information for local governments, including a lessons learned document from the local pilot projects.

 

Comment ID 0265.1.001.019
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Author Name: Clark, Stan

Organization: Hampton Roads Planning District Commission (HRPDC), Hampton, Virginia

B. The opportunity for comment is limited further by EPA's failure to provide all the information and tools needed to

review and evaluate the TMDL.

 

Despite the massive size of the docket, EPA has not provided the public with all of the information and tools needed to

effectively review, evaluate and comment the on basis for the proposed allocations. This is also inconsistent with EPA's

Public Involvement Policy, which provides that "the comment period should not open until materials are available for the

public to obtain and review".[FN 9] The Localities have tried to overcome this impediment to their opportunity to

comment, in part, by posing several written questions and requests for information to EPA in an effort to gain a better

understanding of the basis for the urban runoff allocations, but EPA has been generally unresponsive to these

questions and requests. 

 

[FN 9] Id. 
 

Response 

EPA has provided a wealth of documentation, background information, modeling data and other support material on its web sites

(www.chesapeakebay.net, www.epa.gov/chesapeakebaytmdl), in public meetings, in stakeholder meetings, during conference calls

with partners and stakeholders, on regular webinars and through other means as part of an extensive, collaborative effort to develop

the Bay TMDL, particularly over the past two years. Detailed scientific information has been posted as attachments to meeting

agendas of the Water Quality Goal Implementation Team and in other places on the public web site, www.chesapeakebay.net, as

the process has evolved.

 

The public comment period was not the beginning of EPA’s public outreach regarding the TMDL, which has been developed

through a highly transparent, inclusive and engaging process during the past two years. The outreach effort has included hundreds

of meetings with interested groups; two extensive rounds of public meetings, stakeholder sessions and media interviews in all seven

jurisdictions in the fall of 2009 and the fall of 2010; a dedicated EPA website; a series of monthly interactive webinars accessed by

more than 2,500 people; three notices published in the Federal Register; and a close working relationship with Chesapeake Bay

Program committees representing citizens, local governments and the scientific community.

 

During the formal public comment period in the fall of 2010, EPA conducted 18 public meetings, in all seven jurisdictions. More

than 2,700 people participated in the public meetings and seven of the meetings were broadcast live online via webinar. As EPA

officials traveled throughout the watershed for the public meetings, they also met separately with many stakeholder groups,

including local governments, agriculture groups, homebuilder and developer associations, wastewater industry representatives and

environmental organizations to clarify the TMDL and its process and address questions. EPA also had special meetings with state

environment secretaries and their department staff and other state officials and elected representatives.

 

Since 2008, EPA staff has participated in nearly 400 meetings on the Bay TMDL attended by stakeholders.
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EPA is unaware of the specific set of written questions and requests for information referred to in the comment. EPA assigned an

EPA Watershed Implementation Plan coordinator to work with each jurisdiction and all requests for information, data, scenarios

and other items were coordinated through that WIP coordinator to ensure each request for information or assistance was addressed.

Priority was given during development of Phase 1 WIPs to requests directly from the states and the District, but EPA did respond to

many requests from localities and many other stakeholders at the same time.

 

Comment ID 0300.1.001.009

Author Name: Whirley Gregory

Organization: Virginia Department of Transportation (VDOT)

From VDOT's experience, tangible water quality benefits result from educating the public and VDOT's own staff about

pollution reduction in stormwater discharges and identifying and preventing illicit stormwater discharges to the storm

sewer system. Therefore, VDOT requests that the TMDL emphasize the positive benefit of public education and

outreach and provide recognition of load reductions that can be achieved through an effective public education

program. 
 

Response 

EPA fully agrees that an effective public education program on identifying and preventing illicit stormwater discharges to the storm

sewer system would be highly beneficial. EPA will build on its efforts to get the message out about how the public can do its part in

reducing pollution loads to the Bay and local waters.

 

Comment ID 0306-cp.001.001

Author Name: Josenhans S.

Organization:  

Your system timed out on me twice, erasing both offerings to the public record. I found I would have to scroll up in order

to see the little pop-up. Allowing that I have 1500 Charactors remaining, why would you have it set up to boot me out?

This another means to squelch commentary for the public record and truly in keeping with that which I had twice

attenpted to submit. (TYPING REALLY FAST NOW!) I wonder how many others were again rufused to be heard. In a

nut shell & minus the politenss which was to be found in previous attempts: Terrible forum, Gum Chewing/Smackin by

EPA was big hit, u OF r MOMOPOLIZED THE PODIUM. 
 

Response 

Please be assured that EPA has welcomed and encouraged all comments on the Bay TMDL, and facilitated the means for broad

public participation.
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EPA held 18 public meetings throughout the watershed during the public comment period and held numerous meetings with

stakeholder groups while on the road.

Each of the public meetings, including the one held at the University of Richmond, featured a substantial question and answer and

comment period, normally at least half of the meeting time.

 

Comment ID 0331.1.001.002

Author Name: Wilson B.

Organization: City of Virginia Beach, Virginia

The EPA has failed to provide the City, as well as the public, with sufficient data and documentation to properly review,

evaluate, and fully comment on the proposed allocations. 
 

Response 

EPA provided sufficient data and documentation for review and comment on the proposed allocations.

 

EPA has provided a wealth of documentation, background information, modeling data and other support material on its web sites

(www.chesapeakebay.net, www.epa.gov/chesapeakebaytmdl), in public meetings, in stakeholder meetings, during conference calls

with partners and stakeholders, on regular webinars and through other means as part of an extensive, collaborative effort to develop

the Bay TMDL, particularly over the past two years. Detailed scientific information has been posted as attachments to meeting

agendas of the Water Quality Goal Implementation Team and in other places on the public web site, www.chesapeakebay.net, as

the process has evolved.

 

As soon as model scenario input decks and outputs, documentation, and other related information were available, EPA made it

available first to its jurisdictional partners and then to the public.  As documentation on the suite of Bay models and the Scenario

Builder was written and reviewed, EPA posted drafts and then final versions of that documentation.  In many cases, EPA, working

with its partners, was making decisions throughout the Bay TMDL development process that directly affected the formulation of

model scenarios or was required prior to finalizing documentation.  EPA took all possible steps to share data, information, and

documentation in real time as it was being generated, reviewed and accepted.

 

EPA also took steps to ensure the underlying model code for the key modeling tools was available to its partners and the public, as

part of a larger effort to make the models themselves, in additional to the input decks and the scenario outputs, as transparent as

possible.

 

Comment ID 0340.1.001.005

Author Name: Miner Steven

Organization: Accomack County, Virginia
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Having directly left counties out altogether, the TMDL regulatory process has not provided the States with enough time

to include us in any reasonable manner. One could conclude that the Federal government is at this time the author of a

huge catastrophe about to happen. Goals may be adopted, and forced on the states, which will in turn, end up requiring

us to implement them - without financial support. Our citizens may be forced to pay to implement restrictions which

could ultimately cost them their jobs. This is not right.

 

The draft state plans have had little or no distribution to localities, robbing the Commonwealth and it local partners of

the opportunity to work together on possible solutions or interactions on the response to the Federal mandates. We

object to this lack of time to work with the Commonwealth, with which Virginia local governments have long had a

partnership arrangement on matters pertaining to our environment. 
 

Response 

With regard to public comment period, please see response to comment 0060.1.001.001. EPA held separate stakeholder meetings

with local government representatives in each of the watershed states, including Virginia, during public meeting tours on the Bay

TMDL in the fall of 2009 and in the fall of 2010. EPA's draft TMDL and the draft state Watershed Implementation Plan were

discussed during EPA's five public meetings in Virginia - the most of any state - in the fall of 2010. EPA also had other interactions

with local government representatives during the development of the Bay TMDL, recognizing the importance of input from those

on the local level closest to the people. EPA sponsored a series of local pilot projects to help bring local perspective to state

implementation plans. Virginia had two of those seven pilot projects. Virginia established a Stakeholder Advisory Group (SAG) to

gather input for its implementation plan and held a public comment period on its draft plan. EPA participated in meetings of the

SAG. EPA has also worked closely with the Chesapeake Bay Program’s Local Government Advisory Committee in the

development of the Bay TMDL.

 

Comment ID 0340.1.001.010

Author Name: Miner Steven

Organization: Accomack County, Virginia

Please consider: 

 

3. Inviting local solutions and best practices, sharing these among the farmers and others who will have to meet final

standards, 
 

Response 

EPA will continue to work with the U.S. Department of Agriculture, the respective watershed states, and the conservation districts

to provide information to farmers and others on local solutions and best practices.
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Comment ID 0340.1.001.011

Author Name: Miner Steven

Organization: Accomack County, Virginia

Please consider: 

 

4. Inclusion of local government in a major way as the ultimate implementers of Federal intent, 
 

Response 

EPA has worked closely with the Chesapeake Bay Program’s Local Government Advisory Committee in the development of the

Bay TMDL. In addition, EPA has held separate stakeholder meetings with local government representatives in each of the

watershed states during public meeting tours on the Bay TMDL in the fall of 2009 and in the fall of 2010. EPA has also had other

interactions with local government representatives during the development of the Bay TMDL, recognizing the importance of input

from those on the local level closest to the people.

 

Comment ID 0340.1.001.012

Author Name: Miner Steven

Organization: Accomack County, Virginia

Please consider: 

 

Education of citizens before, not after, implementation of regulations, when litigation and loss of economic viability is the

likely result of an ill-thought out and introduced plan. 
 

Response 

EPA has conducted an extensive outreach program on the Bay TMDL over the past two years, including public meetings, a robust

web site, monthly webinars and other opportunities to explain and receive input on the TMDL.

 

In its extensive outreach efforts, EPA has sought to emphasize the significant public, health, economic, recreational, cultural and

quality of life benefits of the Bay TMDL.  EPA has made a particular point in its materials to highlight the benefits to local waters

and economies as well as those of the Chesapeake Bay.  

 

Comment ID 0374-cp.001.001

Author Name: Hartgrove Charles
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Organization: Town of Ashland, Virginia

Our most significant concerns with EPA's Draft TMDL and Virginia's WIP relate to lack of transparency in regulatory

process particularly lack of disclosure and analysis of costs related to urban stormwater. 
 

Response 

The Chesapeake Bay TMDL has been developed through a highly transparent, inclusive and engaging process during the past two

years. The outreach effort has included hundreds of meetings with interested groups; two extensive rounds of public meetings,

stakeholder sessions and media interviews in all six states and the District of Columbia in the fall of 2009 and the fall of 2010; a

dedicated EPA website; a series of monthly interactive webinars accessed by more than 2,500 people; three notices published in the

Federal Register; and a close working relationship with Chesapeake Bay Program committees representing citizens, local

governments and the scientific community.

 

During the formal public comment period in the fall of 2010, EPA conducted 18 public meetings in all six states and the District of

Columbia. More than 2,700 people participated in the public meetings and seven of the meetings were broadcast live online via

webinar. As EPA officials traveled throughout the watershed for the public meetings, they also met separately with many

stakeholder groups, including local governments, agriculture groups, homebuilder and developer associations, wastewater industry

representatives and environmental organizations to clarify the TMDL and its process and address questions. EPA also had special

meetings with state environment secretaries and their department staff and other state officials and elected representatives.

 

Since 2008, EPA staff has participated in nearly 400 meetings on the Bay TMDL attended by stakeholders.

 

With regard to cost analysis, please refer to the response to comment 0139.1.001.017.

 

Comment ID 0374.1.001.002

Author Name: Hartgrove Charles

Organization: Town of Ashland, Virginia

Our most significant concerns with EPA's Draft TMDL and Virginia's WIP relate to the lack of transparency in this

regulatory process, particularly regarding lack of disclosure and analysis of costs related to urban stormwater. 
 

Response 

Please see response to comment 0374-cp.001.001.

 

Comment ID 0377-cp.001.002
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Author Name: Martin Larry

Organization: Sustainable Community Initiatives

Translating these ecological assessment endpoints into ecosystem services would be valuable for refining objectives

and for communication to the public and political decision makers. The TMDL water quality standards are linked

primarily to the health of keystone species in the Bay. Those species are important for the Bay's fishery and recreation,

as well as other services (or benefits) provided by Bay-related ecosystems. Highlighting these services will enhance

community understanding and support for the TMDL objectives. 
 

Response 

EPA agrees that highlighting the services provided by Bay-related ecosystems would be beneficial. EPA will build on its efforts in

this area.

 

Comment ID 0378.1.001.002

Author Name: Warner Floyd

Organization: PA Chamber of Business and Industry

Given the enormous efforts and investments that are needed to achieve nutrient and sediment reductions, public

support is essential. Such public support will never be forthcoming for proposed allocations that are arbitrary,

outlandishly expensive and unaffordable, or which ignore constitutional structures and the limitations of governing

bodies. 
 

Response 

The allocations were not arbitrarily determined, but were the product of the advanced watershed science of the Chesapeake Bay

Program and its state and academic partners, and decisions by the state-federal partnership.

The states and the District of Columbia were given the opportunity to determine the practices and strategies and the sector

responsibilities necessary to meet the allocations. For information on cost analysis, please see response to comment 0139.1.001.017.

The allocations do not ignore constitutional structures.

 

 

Comment ID 0407.1.001.005

Author Name: Krouskop Dirk

Organization: MeadWestvaco Corporation (MWV)
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MWV also questions whether or not EPA has complied with Administrative Procedure Act requirements regarding the

development of the draft TMDL. EPA has not provided a reasonable opportunity to comment on the draft TMDL. EPA

has used vast amounts of information that is not available to the public and the time requirements imposed on the

states for WIP development and scenario comparisons has been far too short for a process of this magnitude. 
 

Response 

With regard to the public comment period, please see response to comment 0060.1.001.001.

 

Although the Bay TMDL is a detailed document, the public comment period was not the beginning of EPA’s public outreach

regarding the TMDL, which has been developed through a highly transparent, inclusive and engaging process during the past two

years. The outreach effort has included hundreds of meetings with interested groups; two extensive rounds of public meetings,

stakeholder sessions and media interviews in all seven jurisdictions in the fall of 2009 and the fall of 2010; a dedicated EPA

website; a series of monthly interactive webinars accessed by more than 2,500 people; three notices published in the Federal

Register; and a close working relationship with Chesapeake Bay Program committees representing citizens, local governments and

the scientific community.

 

During the formal public comment period in the fall of 2010, EPA conducted 18 public meetings, in all seven jurisdictions. More

than 2,700 people participated in the public meetings and seven of the meetings were broadcast live online via webinar. As EPA

officials traveled throughout the watershed for the public meetings, they also met separately with many stakeholder groups,

including local governments, agriculture groups, homebuilder and developer associations, wastewater industry representatives and

environmental organizations to clarify the TMDL and its process and address questions. EPA also had special meetings with state

environment secretaries and their department staff and other state officials and elected representatives.

 

Since 2008, EPA staff has participated in nearly 400 meetings on the Bay TMDL attended by stakeholders.

 

EPA has provided a wealth of documentation, background information, modeling data and other support material on its web sites

(www.chesapeakebay.net, www.epa.gov/chesapeakebaytmdl), in public meetings, in stakeholder meetings, during conference calls

with partners and stakeholders, on regular webinars and through other means as part of an extensive, collaborative effort to develop

the Bay TMDL, particularly over the past two years. Detailed scientific information has been posted as attachments to meeting

agendas of the Water Quality Goal Implementation Team and in other places on the public web site, www.chesapeakebay.net, as

the process has evolved.

 

For several months, EPA worked closely with the states and the District of Columbia to strengthen the draft Watershed

Implementation Plans submitted to EPA in early September. EPA had numerous constructive meetings and conference calls with

each of the jurisdictions and reviewed preliminary WIP submissions. EPA also worked with jurisdictions after the submittal of final

WIPs to minimize or eliminate the possibility of federal backstop measures. The Watershed Implementation Plans are not part of

the Bay TMDL. The review processes for the WIPs were determined by the individual states and the District of Columbia.

 

Comment ID 0414.1.001.002
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Author Name: Myers George

Organization: Milton Regional Sewer Authority

Based on the following comments and questions, the Authority believes that it is not appropriate to implement the draft

TMDL without considerably more public participation and information sharing. 
 

Response 

Please see response to comment 0060.1.001.001.

 

Comment ID 0419.1.001.013

Author Name: Sharma Lalit

Organization: City of Alexandria, Virginia

The Communities further agree with VAMWA, VAMSA, and HRPDC that the opportunity for comment is limited further

by EPA's failure to provide all of the information and tools needed to review and evaluate the TMDL. Particularly

significant is EPA's failure to make critical components of its TMDL decision support system (such as the Scenario

Builder software, the Phase 5.3 Modeling Report, and reliable Phase 5.3 Model source codes and data) available to the

modeling community outside of EPA. As HRPDC notes in its comments, without access to these components, modelers

retained by stakeholders must blindly accept model inputs from EPA and must rely upon EPA to stitch together various

patches and workarounds to get the Model to run. This has the effect of making an already inadequate 45-day comment

period even shorter as modelers outside of EPA are forced to wait for EPA to run the Model and produce the results,

leaving them without adequate time to evaluate and understand the data. Under these circumstances, there is little that

the modeling community can do to apply the Phase 5.3 Model in any independent or meaningful manner within the very

limited period of time provided by the comment period. 
 

Response 

With regard to the public comment period, please see response to 0060.1.001.001.

 

EPA has provided a wealth of documentation, background information, modeling data and other support material on its web sites

(www.chesapeakebay.net, www.epa.gov/chesapeakebaytmdl), in public meetings, in stakeholder meetings, during conference calls

with partners and stakeholders, on regular webinars, and through other means as part of an extensive, collaborative effort to develop

the Bay TMDL, particularly over the past two years. Detailed scientific information has been posted as attachments to meeting

agendas of the Water Quality Goal Implementation Team and in other places on the public web site, www.chesapeakebay.net, as

the process has evolved.

 

With regard to modeling information, as soon as model scenario input decks and outputs, documentation, and other related
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information were available, EPA made it available first to its jurisdictional partners and then to the public.  As documentation on

the suite of Bay models and the Scenario Builder was written and reviewed, EPA posted drafts and then final versions of that

documentation.  In many cases, EPA, working with its partners, was making decisions throughout the Bay TMDL development

process that directly affected the formulation of model scenarios or was required prior to finalizing documentation.  EPA took all

possible steps to share data, information, and documentation in real time as it was being generated, reviewed and accepted.

 

EPA also took steps to ensure the underlying model code for the key modeling tools was available to its partners and the public, as

part of a larger effort to make the models themselves, in additional to the input decks and the scenario outputs, as transparent as

possible.

 

EPA made the Scenario Builder documentation available on 9/16/2010, the Scenario Builder code available on 10/29/2010, and the

support database during the period 11/1-11/5/2010.  The documentation, code, and database have been publically available at

ftp://ftp.chesapeakebay.net/Modeling/ScenarioBuilder/. The scenario builder inputs and outputs have been publically available at

ftp://ftp.chesapeakebay.net/Modeling/phase5/Phase53_Loads-Acres-BMPs/. As new management scenarios were developed using

Scenario Builder and run as input decks through the Phase 5.3 Chesapeake Bay Watershed Model, those new results were made

publically accessible through the same FTP site. The Phase 5.3 Chesapeake Bay Watershed Model, used in the development of the

Bay TMDL, has been available at http://ches.communitymodeling.org/models/CBPhase5/index.php

 

The technical direction on development and review of the Scenario Builder has been accomplished through collaborative meetings

and conference call of several groups within the Chesapeake Bay Program partnership’s organizational structure.  Prominent among

these are the Water Quality Goal Implementation Team, the Modeling Workgroup, the Agricultural Nutrient and Sediment

Reduction Workgroup (NRCS and University of Maryland representatives are co-chairs), the Urban Stormwater Workgroup, the

Forestry Workgroup, and the Wastewater Workgroup.  All of these meetings were open to the public.  Each has broad

representation from state and federal government, academics, and stakeholder groups.  Links to records of these meetings and

conference calls are be found in Appendix C of the final Bay TMDL.  These links provide direct access to the briefing materials

prepared in advance of the meeting/conference call, the presentations given during the meeting/conference call, and the summary of

decisions/actions coming out of the meeting/conference call.

 

After more than five years of development work, calibration and validation were completed in March 2010 and reviewed and

approved by several of the above groups. All the Phase 5.3 Watershed Model calibration results are accessible at

ftp://ftp.chesapeakebay.net/Modeling/phase5/Phase%205.3%20Calibration/Calibration_pdf/all_validation.pdf.

 

The Chesapeake Community Modeling Program, an organization supported by and staffed by academic institutions across the

Chesapeake Bay watershed, hosts the open-source code of the Chesapeake Bay Phase 5.3 Watershed Model on its website. This

model code has been accessed by and is being used by numerous academic institutions, states and others in supporting local,

regional and state-wide decision making. The Phase 5.3 Watershed Model’s code can be accessed at the Chesapeake Community

Modeling Program’s website at http://ches.communitymodeling.org/models/CBPhase5/datalibrary.php.

 

For more detailed documentation, please access the Phase 5.3 Chesapeake Bay Watershed Model report at

http://www.chesapeakebay.net/model_phase5.aspx?menuitem=26169.
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Comment ID 0429-cp.001.007

Author Name: Reeves J.

Organization:  

US EPA & its senior staff on this initiative: 

 

8- should continue efforts toward pollution prevention and "no-dischage" in continuation to key ideas and thrust of PL

92-500 and its updates since 1972 passage.

 

9- should summarize the personal observations of Bay residents who have witnessed the degradation of this National

Treasure. I grew up (> 10 yo) in Mathews County,Va. from 1958 and have seen/ witnessed many deteriorations and

disasters on the Va. portion of this watershed. Those key Ches. Bay goals of 1983- as updated- are way past due date! 
 

Response 

Personal observations are important in chronicling the status of the Chesapeake Bay.

EPA agrees that meeting the goals or restoring the Chesapeake Bay are overdue,

The TMDL is designed to have all practices in place by 2025 to restore the Bay, paced by two-year milestones of progress.

 

Comment ID 0434.1.001.001

Author Name: Pryor Wayne

Organization: Virginia Farm Bureau Federation

The VA Farm Bureau has been a willing participant and partner in the Bay restoration efforts. Given the long history of

the program and progress made to date, we are concerned that EPA is now trying to change the process without

adequate opportunity for the public -- particularly those impacted by EPA's proposal -- to review, comment and

understand the scope, nature, need and rationale for EPA's action. EPA has only allowed a 45 day comment period on

the draft TMDL, which would materially disrupt Virginia's approach to water quality restoration with costly and

unnecessary consequences for the agricultural community. 
 

Response 

With regard to the public comment period, please see response to comment 0060.1.001.001,

 

EPA recognizes the impact of the Bay TMDL on agriculture and, along with the watershed states, has done extensive and targeted

outreach to the agricultural community over the past several years to explain developments with the TMDL and address questions.

 

The public comment period was not the beginning of EPA’s public outreach regarding the TMDL, which has been developed
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through a highly transparent, inclusive and engaging process during the past two years. The outreach effort has included hundreds

of meetings with interested groups; two extensive rounds of public meetings, stakeholder sessions and media interviews in all seven

jurisdictions in the fall of 2009 and the fall of 2010; a dedicated EPA website; a series of monthly interactive webinars accessed by

more than 2,500 people; three notices published in the Federal Register; and a close working relationship with Chesapeake Bay

Program committees representing citizens, local governments and the scientific community.

 

During the formal public comment period in the fall of 2010, EPA conducted 18 public meetings, in all seven jurisdictions. More

than 2,700 people participated in the public meetings and seven of the meetings were broadcast live online via webinar. As EPA

officials traveled throughout the watershed for the public meetings, they also met separately with many stakeholder groups,

including local governments, agriculture groups, homebuilder and developer associations, wastewater industry representatives and

environmental organizations to clarify the TMDL and its process and address questions. EPA also had special meetings with state

environment secretaries and their department staff and other state officials and elected representatives.

 

Since 2008, EPA staff has participated in nearly 400 meetings on the Bay TMDL attended by stakeholders.

 

 

 

Comment ID 0436.1.001.019

Author Name: Clark Stan

Organization: Hampton Roads Planning District Commission (HRPDC), Chesapeake, Virginia

B. The opportunity for comment is limited further by EPA's failure to provide all the information and tools needed to

review and evaluate the TMDL. 

 

Despite the massive size of the docket, EPA has not provided the public with all of the information and tools needed to

effectively review, evaluate and comment the on basis for the proposed allocations. This is also inconsistent with EPA's

Public Involvement Policy, which provides that "the comment period should not open until materials are available for the

public to obtain and review". [FN 9] The Localities have tried to overcome this impediment to their opportunity to

comment, in part, by posing several written questions and requests for information to EPA in an effort to gain a better

understanding of the basis for the urban runoff allocations, but EPA has been generally unresponsive to these

questions and requests.

 

 [FN 9] See Public Involvement Policy of the U.S. Environmental Protection Agency (EPA 233-B-03-002 - May 2003) at

page 13. 
 

Response 

Please see response to comment 0265.1.001.019.
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Comment ID 0438.1.001.005

Author Name: Johnson Roger

Organization: National Farmers Union (NFU)

Finally, I am concerned that adequate public input was not provided in development of this tool. I strongly urge EPA to

consider delay in implementing TMDL regulations until the public can adequately review all data inputs and

assumptions. Until EPA can provide assurance that water quality data and assumptions are defensible, regulatory

efforts in the Chesapeake Bay will likely be undermined by claims that the Agency has acted in a manner that is

arbitrary and capricious. This problem can be corrected with the benefit of adequate public review. 
 

Response 

With regard to the public comment period, please see response to comment 0060.1.001.

 

With regard to the availability of modeling information, please see response to comment 0419.1.001.013.

 

With regard to the complexity of the Bay TMDL and the need for adequate public review, please see response to comment

0153.001.003.

 

Finally, EPA notes that the Chesapeake Bay TMDL is not a federal regulation.

 

 

Comment ID 0442.1.001.017

Author Name: Drzyzgula Cathy

Organization: Metropolitan Washington Council of Governments (COG)

15. EPA & States Should Enhance Dialogue with Local Governments and Other Stakeholders.

 

Local governments and utilities were rarely consulted during development of the TMDL or state WIP documents and

have little time in which to comment. As the process moves into Phase II WIP development, both federal and state

officials need to do more to hear from local governments and utilities that will bear much of the burden of these

implementation measures. Ultimately, all levels of government must work together to justify these efforts and the

financial demands on ratepayers and the general public.

 

Recommendation #15: Issue Process for Phase II WIP Development, with Enhanced Stakeholder Participation

Maryland and Virginia should issue a detailed process for the development of Phase II WIPs as soon as possible and

well before the publication of the final TMDL documentation. And EPA should make it clear that local input must be

addressed to ensure that the issues of reasonable assurance and feasibility have been worked out with those entities
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actually responsible for implementation, and allow sufficient time for that input to occur (ref. Section 11. Public

Participation). 
 

Response 

EPA has had extensive interactions with local government representatives during the development of the Bay TMDL,

 

EPA has worked closely with the Chesapeake Bay Program’s Local Government Advisory Committee and has held separate

stakeholder meetings with local government representatives in each of the watershed states during public meeting tours on the Bay

TMDL in the fall of 2009 and in the fall of 2010. EPA has also had many other interactions with local government representatives

during the development of the Bay TMDL, recognizing the importance of input from those on the local level closest to the people.

A full list of the hundreds of meetings EPA has held on the TMDL over the past three years, including those with local

governments, is available as an appendix to this report. EPA looks forward to more extensive discussions with local officials in

2011 as the Phase II Watershed Implementation Plans from the jurisdictions offer allocations of pollution reduction responsibilities

on a finer geographic scale, such as counties, conservation districts and sub-watersheds.

 

The Watershed Implementation Plans are not part of the TMDL. The WIPs, both draft and final, were developed by the states and

the District of Columbia and the development and review process for those documents was determined by the individual

jurisdictions. The same is true for the Phase II WIPs.

 

However, as with the draft and final Phase I WIPs, EPA will be working closely with the states and local governments as the

jurisdictions develop their plans, providing a variety of forms of assistance.

 

Comment ID 0463.1.001.014

Author Name: Sharma Lalit

Organization: City of Alexandria, Virginia

Localities had very limited input in drafting the Draft TMDL or WIP. We appreciate EPA's efforts to be inclusive in the

decision making, especially given the abbreviated timeline. Unfortunately, the lack of input by localities during this

phase excludes local expertise from contributing to the final document. 
 

Response 

EPA has worked closely with the Chesapeake Bay Program’s Local Government Advisory Committee in the development of the

Bay TMDL. In addition, EPA has held separate stakeholder meetings with local government representatives in each of the

watershed states during public meeting tours on the Bay TMDL in the fall of 2009 and in the fall of 2010. EPA has also had many

other interactions with local government representatives during the development of the Bay TMDL, recognizing the importance of

input from those on the local level closest to the people. A full list of the hundreds of meetings EPA has held on the TMDL over the

past three years, including those with local governments, is available as an appendix to this report. EPA looks forward to more
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extensive discussions with local officials in 2011 as the Phase II Watershed Implementation Plans from the states and the District

offer allocations of pollution reduction responsibilities on the local scale, such as county, conservation district or small watershed.

 

With regard to the Watershed Implementation Plans, they are not part of the TMDL and the states determined their respective

processes for development and review of those documents.

 

Comment ID 0467.1.001.001

Author Name: Williams Shannon

Organization: The Harrisburg Authority, Harrisburg, Pennsylvania

The Authority supports the clean up of the Chesapeake Bay and all impaired waters. However, based on the following

comments and questions, the Authority believes that it is not appropriate to implement the draft TMDL without more

adequate public participation and information sharing. 
 

Response 

Please see response to comment 0060.1.001.001.

 

Comment ID 0467.1.001.023

Author Name: Williams Shannon

Organization: The Harrisburg Authority, Harrisburg, Pennsylvania

XI. Environmental Justice

 

A. In a recent federal register notice regarding EPA's national stormwater program and stakeholder input on stormwater

rulemaking related to the Chesapeake Bay, EPA indicated that it will address environmental justice consideration as

part of the process. EPA should have sought public input and addressed environmental justice considerations as part of

the draft TMDL process. 
 

Response 

The implementation of the Bay TMDL and the achievement of water quality standards will benefit all areas, including

environmental justice communities. Environmental justice is a priority of EPA.

 

EPA notes that the Chesapeake Bay TMDL is not a federal regulation.
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Comment ID 0496.1.001.016

Author Name: Allsbrook Lynn

Organization: City of Hampton, Virginia, Department of Public Works

B. The opportunity for comment is limited further by EPA's failure to provide all the information and tools needed to

review and evaluate the TMDL.

 

Despite the massive size of the docket, EPA has not provided the public with all of the information and tools needed to

effectively review, evaluate and comment the on basis for the proposed allocations. This is also inconsistent with EPA's

Public Involvement Policy, which provides that "the comment period should not open until materials are available for the

public to obtain and review". [FN9] The Localities have tried to overcome this impediment to their opportunity to

comment, in part, by posing several written questions and requests for information to EPA in an effort to gain a better

understanding of the basis for the urban runoff allocations, but EPA has been generally unresponsive to these

questions and requests.

 

[FN 9] Id. 
 

Response 

Please see response to comment 0265.1.001.019.

 

Comment ID 0501.1.001.006

Author Name: Stainman S.

Organization:  

9. As EPA goes forward with its TMDL requirements, it should point out the economic benefits to the states of a cleaner,

healthier Chesapeake Bay that can be enjoyed by all.

 

10. EPA should work with US Dept. of Interior and state parks agencies to increase public access and exposure to the

Chesapeake Bay to show the benefits to the public of this cleaner, richer natural resource. 
 

Response 

In its presentations at the public meetings this fall on the Draft Bay TMDL, EPA noted the significant economic benefits of cleaner

local rivers, streams and the Chesapeake Bay. One of the features of the President’s Executive Order on the Chesapeake Bay is a

focus by the U.S. Department of the Interior on expanding public access to the Bay and its rivers from public lands.
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Comment ID 0503.1.001.002

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)

We believe that the Chesapeake Bay TMDL should have an educational component to address DIY lawn fertilization.

Consumers should be encouraged to protect the Chesapeake Bay through a robust communications program based

upon proven best management practices for lawn care.

 

Everyone within the Chesapeake Bay watershed wants to protect the bay and will take appropriate action with guidance

from the EPA and the states. We look forward to joining other stakeholders to help create a plan for improving the bay. 
 

Response 

EPA agrees that education is important in helping the public do its part to protect the Chesapeake Bay and local waters. Lawn

fertilization was the focus of a Chesapeake Bay Program-sponsored outreach campaign whose central message was "Save the

Crabs, then Eat 'em." It encouraged lawn fertilization in the fall if at all and involved restaurants and lawn care companies. EPA will

build on its current efforts to provide public education on the impact of lawn fertilization on nutrient pollution in the Chesapeake

Bay.

 

Comment ID 0507.1.001.006

Author Name: Sullivan Sean

Organization: Liberty University and Thomas Road Baptist Church

As described in Section I of the National Association of Home Builders' ("NAHB") comments and Section ILA of the

Federal Water Quality Coalition's ("FWQC") comments regarding the Draft TMDL,[FN37] EPA has not made much of

the data and results of its Scenario Builder model available to the public for review[FN38] In addition, EPA has not

published the specific model inputs and outputs used to develop the Draft TMDL.[FN39] Furthermore, EPA has not

made the programming code for Scenario Builder available to the public.[FN40] Finally, EPA has admitted in public

hearings and its website that the agency has not yet finalized the Scenario Builder model.[FN41] EPA's lack of

transparency regarding this fundamental element of the Draft TMDL is contrary to the D.C. Circuit's statement in Sierra

Club v. Castle:

 

The safety valves in the use of such sophisticated methodology are the requirement of public exposure of the

assumptions and data incorporated into the analysis and the acceptance and consideration of public comment, the

admission of uncertainties where they exist, and the insistence that ultimate responsibility for the policy decision

remains with the agency rather than the computer [FN42]

 

The court also explained that:
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[T]he agency must sufficiently explain the assumptions and methodology used in preparing the model; it must provide a

"complete analytic defense of its model (and) respond to each objection with a reasoned presentation." The technical

complexity of the analysis does not relieve the agency of the burden to consider all relevant factors and to identify the

stepping stones to its final decision. There must be a rational connection between the factual inputs, modeling

assumptions, modeling results and conclusions drawn from these results.[FN43]

 

Because of the lack of information available for the modeling that underlies the Draft TMDL, it does not appear that EPA

can satisfy its burdens regarding providing the public with an opportunity to comment on the Draft TMDL. 

 

 

[FN37] Liberty hereby incorporates the comments of NAHB and the FWQC regarding the Draft TMDL by reference to

the extent those comments are not inconsistent with Liberty's.

 

[FN38] See NAHB Comments at 3-7; FWQC Comments at 14-16. 39Id

 

[FN39] Id.

 

[FN40] Id.

 

[FN41] Id.

 

[FN42] 657 F.2d 298, 332-33 (D.C. Cir. 1981).

 

[FN43] Id. 
 

Response 

As soon as model scenario input decks and outputs, documentation, and other related information were available, EPA made it

available first to its jurisdictional partners and then to the public.  As documentation on the suite of Bay models and the Scenario

Builder was written and reviewed, EPA posted drafts and then final versions of that documentation.  In many cases, EPA, working

with its partners, was making decisions throughout the Bay TMDL development process that directly affected the formulation of

model scenarios or was required prior to finalizing documentation.  EPA took all possible steps to share data, information, and

documentation in real time as it was being generated, reviewed and accepted.

 

EPA also took steps to ensure the underlying model code for the key modeling tools was available to its partners and the public, as

part of a larger effort to make the models themselves, in additional to the input decks and the scenario outputs, as transparent as

possible.

 

EPA made the Scenario Builder documentation available on 9/16/2010, the Scenario Builder code available on 10/29/2010, and the

support database during the period 11/1-11/5/2010.  The documentation, code, and database have been publically available at

ftp://ftp.chesapeakebay.net/Modeling/ScenarioBuilder/. The scenario builder inputs and outputs have been publically available at

ftp://ftp.chesapeakebay.net/Modeling/phase5/Phase53_Loads-Acres-BMPs/. As new management scenarios were developed using
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Scenario Builder and run as input decks through the Phase 5.3 Chesapeake Bay Watershed Model, those new results were made

publically accessible through the same FTP site. The Phase 5.3 Chesapeake Bay Watershed Model, used in the development of the

Bay TMDL, has been available at http://ches.communitymodeling.org/models/CBPhase5/index.php

 

The technical direction on development and review of the Scenario Builder has been accomplished through collaborative meetings

and conference call of several groups within the Chesapeake Bay Program partnership’s organizational structure.  Prominent among

these are the Water Quality Goal Implementation Team, the Modeling Workgroup, the Agricultural Nutrient and Sediment

Reduction Workgroup (NRCS and University of Maryland representatives are co-chairs), the Urban Stormwater Workgroup, the

Forestry Workgroup, and the Wastewater Workgroup.  All of these meetings were open to the public.  Each has broad

representation from state and federal government, academics, and stakeholder groups.  Links to records of these meetings and

conference calls are be found in Appendix C of the final Bay TMDL.  These links provide direct access to the briefing materials

prepared in advance of the meeting/conference call, the presentations given during the meeting/conference call, and the summary of

decisions/actions coming out of the meeting/conference call.

 

After more than five years of development work, calibration and validation were completed in March 2010 and reviewed and

approved by several of the above groups. All the Phase 5.3 Watershed Model calibration results are accessible at

ftp://ftp.chesapeakebay.net/Modeling/phase5/Phase%205.3%20Calibration/Calibration_pdf/all_validation.pdf.

 

The Chesapeake Community Modeling Program, an organization supported by and staffed by academic institutions across the

Chesapeake Bay watershed, hosts the open-source code of the Chesapeake Bay Phase 5.3 Watershed Model on its website. This

model code has been accessed by and is being used by numerous academic institutions, states and others in supporting local,

regional and state-wide decision making. The Phase 5.3 Watershed Model’s code can be accessed at the Chesapeake Community

Modeling Program’s website at http://ches.communitymodeling.org/models/CBPhase5/datalibrary.php.

 

For more detailed documentation, please access the Phase 5.3 Chesapeake Bay Watershed Model report at

http://www.chesapeakebay.net/model_phase5.aspx?menuitem=26169.

 

Comment ID 0515.1.001.028

Author Name: Crumb Edward

Organization: Binghamton-Johnson City Joint Sewage Board

H. Have the TMDL provide that the EPA must convene and facilitate mandatory cross-jurisdictional meetings (for

example, between New York and Pennsylvania; Pennsylvania and Maryland and Delaware; and West Virginia and

Virginia) including corresponding elected federal, state, and local officials to promote common understanding, exchange

information, identify and address concerns, as well as ensure all are "on the same page" and working harmoniously

together with unified purpose toward TMDL implementation and Bay restoration, to share and learn from "best

practices" and "success stories", and in order to minimize counterproductive cross-border actions or initiatives. 
 

Response 
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EPA appreciates the recommendation of cross-jurisdictional meetings. In fact, EPA has promoted interaction between the various

partners involved in Bay TMDL implementation on issues of best practices, success stories and common concerns, primarily

through the committee structure of the Chesapeake Bay Program and other avenues. It is in the best interests of all involved to share

information and benefit from one another's experiences. For example, EPA sponsored local pilot projects - and shared information

from those initiatives - to help states receive input from local officials in the development of their Watershed Implementation Plans.

 

Comment ID 0528.1.001.002

Author Name: Barnes C.

Organization: County of Spotsylvania, Virginia

Moreover, the EPA has failed to provide the public with sufficient data and documentation needed to review, evaluate,

and fully comment on the proposed allocations. 
 

Response 

EPA has provided a wealth of documentation, background information, modeling data and other support material on its web sites

(www.chesapeakebay.net, www.epa.gov/chesapeakebaytmdl), in public meetings, in stakeholder meetings, during conference calls

with partners and stakeholders, on regular webinars, and through other means as part of an extensive, collaborative effort to develop

the Bay TMDL, particularly over the past two years. Detailed scientific information has been posted as attachments to meeting

agendas of the Water Quality Goal Implementation Team and in other places on the public web site, www.chesapeakebay.net, as

the process has evolved.

 

With regard to the availability of model information and documentation, please see response to comment 0419.1.001.013.

 

Comment ID 0548.1.001.001

Author Name: Smith Brooks

Organization: Utility Water Act Group

Some of the comments provided here were previously advanced in connection with EPA's Strategy for Protecting and

Restoring the Chesapeake Bay, which was released on November 9, 2009, and finalized on May 12, 2010 ("Bay

Strategy").[FN 2] UWAG elected to revive its earlier comments where EPA either failed to respond or failed to

meaningfully address UWAG's concerns. UWAG believes that the response to comment process is a fundamental

"minimum" in agency decisionmaking, and UWAG urges EPA to provide individualized responses to UWAG's

comments before finalizing the Bay TMDL.    

 

[FN 2]  This Strategy was prepared pursuant to Section 203 of Executive Order 13508, dated May 12, 2009, and was

accompanied by a series of reports, including EPA's so-called Section 202(a) report entitled, Report on the Next
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Generation of Tools and Actions to Restore Water Quality in the Chesapeake Bay. According to EPA, the "Bay TMDL is

a keystone commitment in the strategy developed by the federal agencies to meet the President's Executive Order."

Bay TMDL at iii. 
 

Response 

Individual responses are being provided for comments on the draft Chesapeake Bay TMDL, even if the response is referencing a

response to a similar or identical question.

 

The Bay TMDL is indeed a keystone commitment in the strategy developed by the federal agencies to meet the President's

Executive Order.

 

Comment ID 0568.1.001.004

Author Name: Eisel James

Organization: Delaware County, New York

This seems to indicate that there has not been sufficient outreach to regional and local stakeholders to understand

conditions at a finer scale. 
 

Response 

EPA has worked closely with the Chesapeake Bay Program’s Local Government Advisory Committee in the development of the

Bay TMDL. In addition, EPA has held separate stakeholder meetings with local government representatives in each of the

watershed states during public meeting tours on the Bay TMDL in the fall of 2009 and in the fall of 2010. EPA has also had many

other interactions with local government representatives during the development of the Bay TMDL, recognizing the importance of

input from those on the local level closest to the people. A full list of the hundreds of meetings EPA has held on the TMDL over the

past three years, including those with local governments, is available as an appendix to this report. EPA looks forward to more

extensive discussions with local officials in 2011 as the Phase II Watershed Implementation Plans from the jurisdictions offer

allocations of pollution reduction responsibilities on a finer geographic scale, such as counties, conservation districts and sub-

watersheds.

 

Comment ID 0587.1.001.001

Author Name: Watts George

Organization: U.S. Poultry & Egg Association, National Turkey Federation (NTF), and National Chicken Council (NCC)

The comments below also reiterate some of the issues and concerns that we conveyed to EPA in our December 18,

2009 comments on the Notice and Initial Request for Public Input on the Preliminary Notice of the TMDL for the
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Chesapeake Bay, our comments on the Draft Strategy (January 8, 2010), and comments and issues discussed at the

face-to-face meeting the US Poultry and Egg Association held with EPA on March 22, 2010. 
 

Response 

Thank you for your comments.

 

Comment ID 0591.1.001.001

Author Name: Shields M.

Organization:  

This plan is largely an EPA self-justification document. To maintain that it is science based is laudable, but hardly true.

So is the idea that the "draft Chesapeake Bay TMDL was developed through a highly transparent and engaging

process" as this is, in my humble opinion, not true. 
 

Response 

Advanced, peer-reviewed watershed science has been used in the development of the Bay TMDL.

 

The Chesapeake Bay TMDL has been developed through a highly transparent, inclusive and engaging process during the past two

years. The outreach effort has included hundreds of meetings with interested groups; two extensive rounds of public meetings,

stakeholder sessions and media interviews in all six states and the District of Columbia in the fall of 2009 and the fall of 2010; a

dedicated EPA website; a series of monthly interactive webinars accessed by more than 2,500 people; three notices published in the

Federal Register; and a close working relationship with Chesapeake Bay Program committees representing citizens, local

governments and the scientific community.

 

During the formal public comment period in the fall of 2010, EPA conducted 18 public meetings in all six states and the District of

Columbia. More than 2,700 people participated in the public meetings and seven of the meetings were broadcast live online via

webinar. As EPA officials traveled throughout the watershed for the public meetings, they also met separately with many

stakeholder groups, including local governments, agriculture groups, homebuilder and developer associations, wastewater industry

representatives and environmental organizations to clarify the TMDL and its process and address questions. EPA also had special

meetings with state environment secretaries and their department staff and other state officials and elected representatives.

 

Since 2008, EPA staff has participated in nearly 400 meetings on the Bay TMDL attended by stakeholders.

 

Comment ID 0591.1.001.005

Author Name: Shields M.
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Organization:  

EPA's claim to have a close working relationship with Chesapeake Bay Program committees representing citizens, local

governments and the scientific community may be true, but my guess is that these are self serving people, with their

own private agendas and not really looking at all the issues. 
 

Response 

EPA and the other partners in the Chesapeake Bay Program greatly value the contributions of the Bay Program’s committees and

their dedicated volunteer members, whose expertise and perspectives assist the decision-making bodies of the Bay Program.

 

The three major committees include the Scientific and Technical Advisory Committee (STAC), the Citizens Advisory Committee

(CAC) and the Local Government Advisory Committee (LGAC) – each providing key perspectives to further the work of the

Chesapeake Bay Program.

 

STAC provides scientific and technical advice in various ways, including (1) technical reports and papers, (2) discussion groups, (3)

assistance in organizing merit reviews of CBP programs and projects, (4) technical conferences and workshops, and (5) service by

STAC members on CBP subcommittees and workgroups.

 

Members of CAC communicate with their constituencies to increase understanding of programs to restore and protect the Bay. The

membership is broad-based with representatives from agriculture, business, conservation, industry, and civic groups. Since 1984,

this group has provided a non-governmental perspective on the Bay cleanup effort and on how Bay Program policies affect citizens

who live and work in the Chesapeake Bay watershed.

	

LGAC is a body of officials appointed by the Governors of Maryland, Pennsylvania, Virginia, and the Mayor of the District of

Columbia to improve the role local governments play in Bay restoration efforts and develop strategies to broaden local government

participation in the Chesapeake Bay Program. Since its creation in 1988 LGAC has actively supported local government

participation in the Chesapeake Bay Program. Quarterly meetings of LGAC provide the forum for policy development and periodic

adjustment to programming functions and organizational direction. Improving communication, supplying technical assistance to

local governments, and providing a local government perspective on policy development within the greater Chesapeake Bay

Program are the chief means by which LGAC works to enhance the participation of local governments in the Bay restoration effort.

 

Comment ID 0656.001.004

Author Name: Dietrich Fredric

Organization: Town of Danby and Tompkins County, New York

However, we are concerned that the TMDL allocations as applied to New York are impractical, unrealistic, and

unnecessary. The draft TMDL, with its top-down imposition of nutrient loads and lack of attention to key pollutant

sources in rural areas, does not reflect the spirit of cooperation with stakeholder groups that has been emphasized by
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the EPA and was central to the collaboration agreed to by EPA and the other Watershed Partners in creating a plan to

restore the Bay. 
 

Response 

With regard to the New York allocations, please see response to comment 0080-cp.001.002.

 

The Chesapeake Bay TMDL has been developed through a highly transparent, inclusive and engaging process during the past two

years. The outreach effort has included hundreds of meetings with interested groups; two extensive rounds of public meetings,

stakeholder sessions and media interviews in all six states and the District of Columbia in the fall of 2009 and the fall of 2010; a

dedicated EPA website; a series of monthly interactive webinars accessed by more than 2,500 people; three notices published in the

Federal Register; and a close working relationship with Chesapeake Bay Program committees representing citizens, local

governments and the scientific community.

 

During the formal public comment period in the fall of 2010, EPA conducted 18 public meetings in all six states and the District of

Columbia. More than 2,700 people participated in the public meetings and seven of the meetings were broadcast live online via

webinar. As EPA officials traveled throughout the watershed for the public meetings, they also met separately with many

stakeholder groups, including local governments, agriculture groups, homebuilder and developer associations, wastewater industry

representatives and environmental organizations to clarify the TMDL and its process and address questions. EPA also had special

meetings with state environment secretaries and their department staff and other state officials and elected representatives.

 

Since 2008, EPA staff has participated in nearly 400 meetings on the Bay TMDL attended by stakeholders.

 

Comment ID 0728.001.005

Author Name: Proto Frank

Organization: Tompkins County Water Resources Council

it is crucial that EPA work collaboratively with State agriculture and environmental protection agencies, Soil and Water

Conservation Districts, and local communities to address Bay watershed water quality concerns, 
 

Response 

EPA agrees it is crucial that it work collaboratively with the organizations identified in the comment. EPA has had extensive

outreach and collaborative discussions with these agencies, districts and communities and will continue to do so as the process

moves forward. A full list of EPA meetings with stakeholder groups, including the ones listed in the comment, is available as an

appendix to the Bay TMDL.

 

Comment ID 0740.001.002
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Author Name: Hanmer R.

Organization:  

Some stakeholder organizations claim to be surprised or ill-informed about the basis for the TMDL. If that is the case, it

is not the fault of EPA or the Chesapeake Bay Program. The basic information is well known, and the proposed nutrient

allocations are quite similar to those which were issued by the Bay Program's Principals' Staff Committee in 2003. EPA

and the states have made extraordinary efforts, since 2000, to seek public participation and action through all the

processes which have finally led to the draft TMDL. Public documents have described the analytical processes and

policy development in detail. The upgrading and use of the Bay Program models have been transparent processes. 
 

Response 

EPA agrees that extraordinary efforts have been made by EPA and the states to seek public participation and action through all the

processes which have finally led to the TMDL.

 

Comment ID 0740.001.008

Author Name: Hanmer R.

Organization:  

As Region III Water Protection Division Director and especially as head of the Chesapeake Bay Program Office, I led

EPA's basic scientific and management processes that laid the foundation for EPA's development of the suite of TMDLs

(Total Maximum Daily Loads) called the 'Chesapeake Bay TMDL', proposed in September 2010. These foundational

processes included completing the recruitment of the Chesapeake Bay headwater states to participate in all of the Bay

Program's water quality-related initiatives (2002) ; development and publication of Chesapeake Bay-specific water

quality criteria for protecting aquatic life in the Bay and its tidal tributaries (2003), accompanied by EPA guidance for the

states to use in designating water use zones for the same purpose, and for determining attainability of the uses and

criteria, with state-of- the-art procedures for analyzing monitoring results and determining attainment; and production of

"TMDL-like" load allocations for nitrogen, phosphorus and sediment, divided by major contributing river basin so that all

seven basin states (six states and the District of Columbia) could prepare and implement tributary strategies for

reducing the full range of polluting nutrient and sediment sources (2003).

 

These efforts supported revision of tidal water quality standards in Maryland, Virginia, Delaware and the District of

Columbia (2004-5), approved by EPA. A basinwide, consistent federal-state network for nutrient water quality

monitoring was established (2004), and an interstate strategy for Clean Water Act nutrient permitting of wastewater

treatment discharges basinwide was developed by EPA and the partner states (2004).

 

Thus, development of the Chesapeake Bay TMDL has been based upon a long series of successive, supportive steps

linking actions by the cooperative federal-state Chesapeake Bay Program and the EPA and state water quality

regulatory programs. EPA's Clean Air Act program has also been involved. These steps were not carried out exclusively

by EPA but rather by an active coalition of cooperating federal agencies and all states in the Chesapeake Bay basin,
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with active public participation by representatives of wastewater treatment agencies, environmental groups, agricultural

interests (mostly though state agriculture agencies) and local officials involved in urban stormwater programs. 
 

Response 

EPA appreciates the extensive and successive groundwork that has been laid to support this next step in the restoration process - the

Chesapeake Bay TMDL. The comment also outlines the strong interaction between EPA, other federal agencies and the watershed

jurisdictions in restoration efforts, as well as the active public participation process that began long before the TMDL was

established.
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33 - MISCELLANEOUS COMMENTS

Comment ID 0089.1.001.002

Author Name: Hunter J. And M.

Organization:  

--Virginia has put over $80 million into Agricultural Best Management Practice (Ag BMP) Cost-Share program since

2006. Farmers have matched this spending with $0.60 of every dollar, and are lined up at the door to do more.

Annually, willing participants are turned away due to lack of adequate funds at the state and federal level.

--Even without cost-share funding, agriculture is taking action. Virginia farmers fence cattle from streams, practice

conservation tillage, use proper nutrient management practices, and install buffers along waterways- without federal or

state funds- and without being "counted" by EPA.

--Without regulatory pressure, the turfgrass/green industry requested that the state create an Urban Nutrient

Management Program so that their professionals can have plans specifically tailored for their businesses.

--Lawncare operators have supported and signed Voluntary Water Quality Agreements with the state. Major home lawn

fertilizer companies have signed agreements to reduce and/or eliminate phosphorus from maintenance fertilizers by

2012.

--Virginia's golf industry is developing a Best Management Handbook covering water quality, pesticide use, and water

supply issues for their industry to implement. 
 

Response 

In 1997, EPA conducted a year long evaluation to assess the progress that has been made toward reduction of nitrogen and

phosphorus delivered to the Bay.  The evaluation noted that wastewater discharges reduced their loads by 51% and implementation

of nutrient best management practices from nonpoint sources loadings of nitrogen and phosphorus reduced loadings by 7 and 9

percent, respectively.  EPA and the seven impacted jurisdictions again reevaluated the nutrient and sediment reductions in 2007.

The reevaluation found that sufficient progress had not been made toward improving water quality in the Chesapeake Bay and its

tidal tributaries and that nutrients and sediment remained a source of significant impairment for the Bay.

 

After decades of regulatory and management initiatives to address the nutrient and sediment discharges, the Bay remains impaired.

As required by Section 303(d) of the CWA and its implementing regulations, EPA is establishing this TMDL to address the

impaired Chesapeake Bay and its tributaries.  Section 1.2 of the final TMDL document provides a detailed description of the many

activities and actions that have preceded this TMDL. 

 

While EPA recognizes, appreciates and encourages the many voluntary activities that organizations, industry, and other groups are

employing to reduce their contributions of nutrients and sediment to the Bay, EPA believes that for the Bay to reach an unimpaired

state, a more comprehensive plan with a clear target must be applied. This TMDL with its accountability framework lays the

foundation for achieving water quality standards within the Bay.
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Comment ID 0089.1.001.007

Author Name: Hunter J. And M.

Organization:  

WV boasts over 20 years of successful implementation with voluntary programs being delivered in cooperation with a

strong educational message. This is reflected with the success of the Potomac Headwaters Land Treatment Program

(PL534) which was a partnership between federal, state and local governments resulting in over $14 million in water

quality improvements practices being placed on over 300 farms in the headwater West Virginia counties of Pendleton,

Grant, Hardy, Hampshire and Mineral. Voluntary participation has resulted in the reduction of in-stream measured fecal

bacteria and nitrates resulting in the de-listing of impaired streams under the Clean Water Act- Reference: Diamond of

the East Potomac Headwaters- USDA NRCS 
 

Response 

Please refer to response to comment 0089.1.001.002.

 

Comment ID 0094-cp.001.001

Author Name: Holland L.

Organization: W.T. Holland & Son's, Inc.

WE use set backs, buffers, grass waterways. Received several clean water awards from both state & federal. Moved

fuel tanks above ground, 1st in county to plant no-till corn (1970),changed all manure and fert. equipment to hydrallic

drive to control speed of spinners. Plant cover crops such as vetch that makes its own Nitrogen-less commercial fert.

purchased and applied. Annual soil tests with field recommendations, we have as many as 20 perscriptions for our corn

crop. I tell you all of this to show you the good stewards that we are without mandates.

 

Regulations have driven industry abroad, regulations will drive food production else where. Do you want your food to

come from Mexico, Brazil, China,etc? I don't. The only thing we have to fight with is food, no industry, no fuel just food. 
 

Response 

EPA appreciates the commitment to environmental stewardship provided by this commenter.  For a response to other comments,

please refer to response to comment 0089.1.001.002.

 

Comment ID 0105-cp.001.002

Author Name: Yates Keith
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Organization:  

new, expensive, onerous regulations are unwelcome, and a thinly veiled attempt to block shale gas drilling in NY's

Southern Tier, hurting farmers and taxpayers in general in the process. 
 

Response 

Please refer to response to comment 0190-cp.001.002.

 

Comment ID 0128.001.001

Author Name: Osman M.

Organization:  

I need to know who I can get in touch with. As you know gas companies are drilling for natural gas wells in Penna. They

are now using the fracking system. Can you please tell me how the farmers of our area in Bedford County are to blame

for the pollution in the Chesapeake Bay but yet we as a state are allowing the big gas companies to pump millions of

gallons of poisons in the earth. They need approx. 2 million gallons of water a day to drill. 1 percent of that is chemicals

that are polluting the water. They told us that 90% of this water stays in the ground. where is this poison going to come

out at? Here in our area wells or our streams. Or maybe it is making its way down to the chesapeake bay area. Please

check into where this poison is heading, may this is somthing that the Bay should be checking into. Hurry and start a

study so that our underground water shed is not destroyed. 
 

Response 

Please refer to response to comment 0190-cp.001.002.

 

Comment ID 0130.001.001

Author Name: Harrison T.

Organization:  

Around here everybody knows no one is enforcing the law. After 5PM and on Saturdays and Sundays you can see

Amish farmers and none Amish individuals burning trash, burning huge plastic barrels, dumping manure, NOT

spreading it, ...they know when "office hours" are in effect. The EPA has recently come to the conclusion that

'something isn't right' in PA. That something is DEP-they are NOT using their mandate to enforce. And people here

laugh about teh lack of control or worse - complain that they have to wait til 5 (or the weekend)to burn and dump. No

one is enforcing these laws so people think that there must not be much to them. This is how they frame their

comments about this. 
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Response 

EPA has certain authorities and responsibilities to implement the Clean Water Act including oversight over states (such as

Pennsylvania) that administer parts of the CWA such as the NPDES permit. Many states have strong water quality protection and

enforcement programs, but state compliance and enforcement vigor is uneven. Without consistent enforcement by EPA and states,

there exists an unlevel playing field for businesses that do comply with the law, and also for our citizens who are not provided equal

protection under our environmental legal framework. States labor under different political and resource constraints; nonetheless,

EPA must ensure that states provide a minimum level of water quality protection and consistently apply the law by issuing

protective permits and by pursuing appropriate enforcement. EPA articulates where the minimum requirements for acceptable state

NPDES and water quality programs in its regulations, and consistently hold states accountable. Where states are not meeting these

expectations, EPA has authority to object to inadequate NPDES permits and by pursuing independent federal enforcement against

violators.  EPA notes Pennsylvania’s renewed commitment to more vigorous enforcement in the agricultural sector as discussed in

their Pennsylvania’s Final Phase I WIP.

 

If a citizen believes that individuals/facilities are illegally discharging pollutants to waters of the United States, EPA encourages

each citizen to report violations through the State’s environmental hot lines.  In addition, EPA has an environmental hotline that can

be used anonymously to report violations at 1-800-438-2474 or www.epa.gov/tips.

 

Comment ID 0146.1.001.007

Author Name: Isenberg W.

Organization: Virginia Commonwealth University Center for Environmental Studies. Class: ENVS 601, Professor: P.L. deFur

Finally, with relation to some proofreading and clarity issues in the document, I'd first like to bring to attention that in

Section 6.1.2 the document directs the reader to Appendix F for more detailed technical documentation on deciding

critical conditions for chlorophyll a and water clarity/SAV. However in Appendix F (titled "Determination of the

Hydrologic Period for Model Application") there is no mention of chlorophyll a or water clarity/SAV critical conditions.

Instead, the only mention of critical conditions is in relation to addressing the hydrologic period, when it says, "It is not to

be confused with critical period of high stress." Instead, the correct information is found in Appendix G, which is titled

"Determination of Critical Conditions for the Chesapeake Bay Total Maximum Daily Load (TMDL)." Additionally, I

noticed two simple typos that may be something the writers would like pointed out. On page 5 of the executive summary

in the third line of the third paragraph up from "Accountability and Goals" it says, "…the allocations happen to be more

stringent that the allocations identified above." Here, I am sure that the word "than" was intended, but I figured it was

worth sharing. 
 

Response 

Thank you for your comment. EPA has received numerous comments with suggested editorial or typographical revisions.  EPA has

reviewed each of these suggested revisions and where appropriate, has incorporated them into the final TMDL report.
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Comment ID 0148.001.001

Author Name: Donnelly R.S.

Organization:  

Chesapeake Bay Program Cleanup Strategy

 

The First Chesapeake Bay Conference was held in 1933; we've come a long way since then. The problems impacting

the Bay have progressed geometrically with population density growth. As of 1983, industrial and agricultural pollution

were designated as the foremost causes of the degradation of the Chesapeake Bay's health. The first and original

Chesapeake Bay Program (CBP) was signed into law; in room 400 of the Senate Office Building in 1983; by 125

signers, of which I am one. 

 

Today; we are faced with a far greater threat to the existence of the Bay. This threat is non-point source pollution

caused by every individual living within the Chesapeake Bay Watershed (all 64,000 square miles of it). Our actions;

whether corporate or private; are determining the life or death of our National Treasure; the Chesapeake Bay. At this

point in time, the diagnosis for the Bay is dark and critical. We must act swiftly and decisively on the opportunity

presented to us by President Obama; wherein he issued the Executive Order designating the cleanup of the

Chesapeake Bay as a National Priority Project. Relying on the trial and error database evolution of the CBP is a good

basic guideline for the avenues of remedy necessary to save the Bay. However; with the limited time given (September

9, 2009) to develop the Action Plan for funding; we must think and plan outside the box to ensure success from our

efforts. The following is a small list of bullet point innovations for funded actions; which if properly implemented could

show marked improvements in the "State of the Bay".

 

1. Expand the monitoring of the Bay to focus not only on the nutrients as the guide for the Bay's status; but to further

toxic testing, monitoring, and studies throughout the Bay Ecosystem. The worst case scenario for nutrient damage is

eutrophication. Toxic damage can effect every level of life within the Bay ecosystem. Also; over time, toxic pollution can

and will change the physical chemistry of the entire ecosystem. To not pursue toxic study and monitoring with the same

intensity as is· given to nutrients, would be a grave strategic error for any proposed cleanup action.

 

2. The Buffer Zones surrounding every waterbody; both tidal and non-tidal, must be greatly increased and enhanced to

filter the non-point source pollution from the water-returning to the open waterways; with extreme focus on population

growth density. At present, the needs of the ecosystem outweigh the means for protection of the Bay Ecosystem and its

survival.

 

3. Integration of enhanced technologies to further expedite restoration throughout the Chesapeake Bay Ecosystem.

 

4. Bay wide Watershed BAN on dredging or disturbing high priority toxic and hazardous sediments. Redistribution

releases of toxic pollution into the open waters of the Bay at present could very well preclude and nullify any restorative

actions.  The issues entered herein are only a brief statement of possible solutions to the Bay's Restoration efforts. I

would be more than happy to further and explicitly define and technically outline specific measures for action funding in

this most needed activity. As ever in service,I am, 
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Russell S. Donnelly

Environmental Analyst

2114 Oak Road

Sparrows Point, Maryland 21219

Phone: 410-388-0898 direct

           410-477-3808 alternate

Fax:     410-388-0002

Email: irsd7@verizon.net   
 

Response 

EPA notes and appreciates the support for Chesapeake Bay.  EPA believes it will take the efforts and innovation of all

organizations, industry and citizens to reach the goal of an unimpaired Bay. The Bay TMDL addresses the pollutants of concern,

phosphorus, nitrogen and sediment but not toxics.  While this TMDL does not address other pollutants that may be a source of

impairment for the Chesapeake Bay, reductions to meet the TMDL allocations for nutritents and sediment, especially in the air and

stormwater sectors, should also bring some indirect benefits in the reduction of toxics. EPA also agrees with the comment regarding

the challenges posed by expanding populations and the importance of appropriate watershed buffer areas. 

 

Comment ID 0154-cp.001.001

Author Name: Dyson Gary

Organization: Planning and Code Administration, City of Gaithersburg, Maryland

The City of Gaithersburg concurs with the recommendations given by the Metropolitan Washington Council of

Governments (COG) regarding the EPA TMDL Draft & Draft Phase I Maryland & Virginia WIPs. 
 

Response 

EPA notes commenters support of comments submitted by COG.  EPA provides a response to those comments elsewhere in this

document.

 

Comment ID 0168-cp.001.001

Author Name: Comment Anonymous

Organization:  

So by blocking progress in the gas drilling in New York State you are allowing the neighboring states to recieve ALL the

revenue possibilities and we in New York state get left out ! The gas is going to be pulled out from under New York

state and we are NOT going to get any benefits! The water will be affected as it already has been in the past by
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progress and we do need to protect our water however, why is nEW yORK BEING LEFT OUT OF THE MONEY

BENEFIT! The neighboring states are NOT AS CLEAN AS NEW YORK STATE....why are we being punished for others

states short comings of inadequate practices. LET US DRILL AND GET THE REVENUE WE ARE ENTITLED TO! 
 

Response 

The Bay TMDL does not prohibit any particular type of activity.  Regarding Marcellus shale issues please refer to response to

comment 0190-cp.001.002.

 

Comment ID 0169.1.001.026

Author Name: Crim Martin

Organization: Town of Occoquan, Virginia

Errors in Tables 8.3 and 8.4 go beyond mere typographical errors. If the entries in the TMDL are in error, then the

ratings of some jurisdictions or river basins may change. Even if there are no changes, there are clearly errors in the

draft TMDL table. If there are errors in the TMDL table, they could also impact the backstop allocations in Table 8.7. 
 

Response 

The commenter did not identify any specific errors in Tables 8.3 and 8.4, but rather made a general statement that there might be

errors.  It is EPA’s best professional judgment that there were no errors in Tables 8.3 and 8.4 in the draft TMDL and the allocations

are appropriate. EPA notes that the final TMDL has revised Tables 8.3 and 8.4 that reflect significantly improved state WIPs and

significantly revised EPA allocations.

 

Comment ID 0187-cp.001.001

Author Name: Comment Anonymous

Organization: Natural Resources Defense Council (NRDC)

The Chesapeake Bay fish will be unfit for human consumption if the EPA does not enforce the law against the

corporations that dump toxic pollution into the rivers that feed the Bay. 
 

Response 

It is beyond the scope of the Chesapeake Bay Nutrient and Sediment TMDL to address illegally toxic discharges to the Bay.  If a

citizen believes that individuals are illegally discharging, EPA encourages each citizen to report violations through the State’s

environmental hot lines.  In addition, EPA has an environmental hotline that can be used anonymously to report violations at 1-800-

438-2474 or www.epa.gov/tips.  The reductions necessary to achieve the nutrient and sediment reductions, especially those from
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stormwater and air reductions, should also provide an indirect benefit of providing some reduction to toxic discharges to the Bay.

 

Comment ID 0190-cp.001.002

Author Name: Comment Anonymous

Organization: Natural Resources Defense Council (NRDC)

Also note the fact that the hydraulic fracturing being carried out all over the United States is increasing the demand for

frac sand and the need for strip mining of frac sand. Taking large and very ancient sandstone bluffs out of northern WI

is not a pleasant, safe or healthy thing to see. Quarries will dot our countrysides. Please help us out in Wisconsin by

stopping hydraulic fracturing in all the states where there is shale!!!!! 
 

Response 

It is beyond the scope of this TMDL to discuss the merits or consequences of Marcellus Shale drilling operations.  This TMDL does

not address the impact of current Marcellus Shale Drilling operations as sources of sediment and nutrients to the Chesapeake Bay

watershed.  However, in this TMDL, States need to identify areas of future growth that may contribute to future sediment and

nutrient loads to the Chesapeake Bay.  EPA does see that drilling operations may have the possibility of contributing to nutrient and

especially sediment loads to the Bay and should be included in the State’s future considerations of sources of those pollutants.  We

encourage States to look at all possible future growth activities within their jurisdiction, including Marcellus Shale drilling

operations to consider and potentially control their future load contribution of nutrient and sediment loads to the Bay.  

 

Comment ID 0202.1.001.018

Author Name: Carl Jimmie

Organization: Southern Tier New York WWTP

We would like to emphasize that we believe New York State has been a good upstream neighbor to the Bay states.

Furthermore, we continue to remain committed to protecting and improving our water quality. That is what we do as

WWTP owners and managers. What we are asking of you, our elected federal representatives, is to;

 

- Promote state and federal legislation to extend the phosphate ban on household cleaning products to include

automatic dishwashing detergent, to limit phosphorus at the source. 
 

Response 

EPA agrees that legislation such as the phosphate ban may be effective in reducing loads to the Bay. 
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Comment ID 0205-cp.001.001

Author Name: Comment Anonymous

Organization: Natural Resources Defense Council (NRDC)

The 2010 Constitution of the United States of America will vastly reduce most pollution caused by excessive

bureaucracy, the military-industrial complex, and America's politically contrived addiction to non-renewable energy. 
 

Response 

EPA does not understand this comment or its basis, and cannot therefore provide a response.

 

Comment ID 0212.1.001.001

Author Name: Greenland Victoria

Organization: Arlington County, Department of Environmental Services, Virginia

We wish to begin by noting our general concurrence with the submitted comments of the Virginia Municipal Stormwater

Association (VAMSA) [See comment EPA -R03-2010-0279-0288.1] and the Metropolitan Washington Council of

Governments (COG) [See comment EPA-R03-2010-0279-0442.1] on the draft TMDL, which are hereby incorporated by

reference as if fully set forth in this letter. 
 

Response 

EPA notes the commenter’s support for the submitted comments of the Virginia Municipal Stormwater Association and the

Metropolitan Washington Council of Governments.  EPA responds to these comments elsewhere in this document.

 

Comment ID 0213.1.001.011

Author Name: Daley Edwin

Organization: Hopewell Regional Wastewater Treatment Facility (HRWTF), Virginia

Additional Comments: HRWTF is continually looking for more cost effective means of reducing our nitrogen load on the

James River. In 2009 we began a study using ARRA funding provided through EPA and Virginia DEQ to determine if

algae biomass could be used to remove nitrogen from our wastewater. A final report on the results of the first year of

the study is expected in the next few weeks. We will continue this study for at least another year and possibly more in

the hopes that we will learn more and find a new technology that can meet our needs and the needs of the James River

in an economical and cost effective manner. We are dedicated to improving the environment, but also have a fiduciary

responsibility to our citizens and to the industries that we serve to make our compliance decisions based on sound
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science. 
 

Response 

EPA appreciates and shares the commitment of the organization to environmental improvement and sound science.

 

Comment ID 0234.1.001.004

Author Name: Dickey Dean

Organization: Prince William County Service Authority (PWCSA), Virginia

UOSA has submitted detailed comments regarding water quality in the Occoquan Reservoir based on the scientific

monitoring and modeling performed by the OWML. PWCSA staff has served on the OWMS and are intimately familiar

with the work of OWML. PWCSA strongly supports the comments provided by UOSA, including the technical exhibits

detailing OWML studies, and incorporates them into its comments by reference.

 

PWCSA staff has also served in a variety of positions in the Virginia Association of Municipal Wastewater Agencies and

the Virginia Nutrient Credit Exchange Association. PWCSA strongly supports the comments provided by VAMWA.

PWCSA fully endorses VAMWA's positions on the need to maintain regulatory stability for municipal wastewater

treatment facilities, the need to correct flaws in the Bay model and the importance of applying cost-benefit analyses in

developing the TMDL. 
 

Response 

EPA notes the commenter’s support of comments submitted by UOSA and VAMWA.  EPA has provided responses to the

comments of those orgaizations elsewhere in this document.

 

Comment ID 0235.1.001.003

Author Name: Helsel, Jr. Gordon

Organization: City of Poquoson, Virginia

TMDL allocation maps incorrectly place Poquoson in the James and York River watersheds. Poquoson does not drain

to these rivers. 
 

Response 

EPA has received numerous comments with suggested editorial or typographical revisions.  EPA has reviewed each of these

suggested revisions and where appropriate, has incorporated them into the final TMDL report where appropriate.
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Comment ID 0253.1.001.004

Author Name: Hazelett Virgil

Organization: County of Henrico, Virginia

The County supports and fully adopts the comments submitted by the Virginia Municipal Stormwater Association, Inc.

("VAMSA") [See comment 0566.1] and the Virginia Association of Municipal Wastewater Agencies, Inc. ("VAMWA")

[See comment 0288.1]. The County is a member of both organizations. VAMSA's and VAMWA's comments are hereby

incorporated by reference as if fully set forth herein, including all attachments and documents incorporated into those

comments. 
 

Response 

EPA notes the commenter’s support for comments submitted by VAMWA.  EPA provides responses to those comments elsewhere

in this document.

 

Comment ID 0256.1.001.014

Author Name: Lisanti Mary

Organization: Local Government Advisory Committee (LGAC) to the Chesapeake Bay Executive Council

LGAC recognizes that the Draft TMDL will be revised and issued again before the end of the year, and that, next year,

there will be further refinement of allocations down to a finer scale, quite possibly on a local government jurisdiction

level. The TMDL will be a dynamic force to which the principals of adaptive management must apply. But, unless the

issues we have raised are not addressed, there will be little chance of the kind is success that will be needed to restore

and protect this incredible resource we call the Chesapeake Bay.

 

As elected and appointed local government officials, our job is to get elected, then beyond that, to govern. We are

judged on our ability to provide services, manage our budgets, and provide leadership on a dizzying array of complex

issues. Our collective experience over the years has shown us that, in order to be successful, we must find the right

balance in a vast community of competing interests. Time and again, elected officials have been catalysts in finding

common ground on which to govern. The challenge we have before us is to be aware of the essential economic well

being of our communities as well as the need to provide a clean, healthy environment that will nurture those

communities. Our choices are rarely either/or, rather they are of finding the right balance. As we go forward with the

TMDL, we encourage all our partners to keep our goals in sight and to use common sense and balance in the decisions

we need to preserve and protect our treasured national resource, the Chesapeake Bay. 
 

Response 
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EPA agrees with the commenter that there are benefits to implementing the Bay TMDL in a flexible, adaptive management

approach through each State’s watershed implementation plan taking into account local government commitments and concerns.

 

Comment ID 0260.1.001.010

Author Name: Brosious John

Organization: Pennsylvania Municipal Authorities Association (PMAA)

EPA needs to partner with scientific and technical experts to develop new technologies that can be implemented in the

various sectors contributing to the nutrient and sediment load. They need to encourage pilot programs and offer funding

for new and innovative solutions to reductions. These efforts can be in conjunction with other federal agencies such as

the Department of Agriculture, Department of Energy, USGS, etc. They should also be in conjunction with state

agencies, local governments, and "vetted" providers of new technologies. 
 

Response 

EPA notes and agrees with the commenter, and notes that such constructive partnerships have been a cornerstone for the

Chespaekae Bay Program and this TMDL. 

 

Comment ID 0279-cp.001.002

Author Name: Comment Anonymous

Organization:  

The EPA has good intentions at the core although it is going too far and has become overzealous and hurtful to other

important aspects of life. I would support a reduction in the influence of the agency if they cannot recognize the forest

for the trees.

 

Is your agency trying to destroy the viability of life in the Great State of New York? There needs to be balance. NY

continues to lose residents to states with greater economic viability. We need the economic opportunity provided by the

Marcellus shale. 
 

Response 

The purpose of the Bay TMDL is to restore the aquatic life uses of the Chespaeke Bay not to destroy the economic viability of the

State of New York.  For a discussion of the Marcellus Shale issue please refer to response to comment 0190-cp.001.002.

 

Comment ID 0330.1.001.014
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Author Name: Krasnoff Alan

Organization: City of Chesapeake, Virginia

The City respectfully requests that the EPA give strong consideration to the technical comments provided by the

HRPDC (provided under separate cover) in drafting the final TMDLs. The Hampton Roads localities have long benefited

from regional cooperation in implementing MS4 NPDES permits and meeting water quality goals. On behalf of the City

of Chesapeake, I trust that reasonable water quality goals, which fairly allocate pollutant load to each contributing sector

in a cost effective manner, will be developed. The Chesapeake Bay, our City's namesake, remains a treasure in which

our citizens are willing to invest to the extent practicable. We look forward to working with the Commonwealth and the

EPA to identify reasonable TMDL goals that will serve restore and protect the Chesapeake Bay. 
 

Response 

EPA notes support of the comments submitted by HRPDC.

 

Comment ID 0338-cp.001.001

Author Name: Gore Ron

Organization: Acer Hill Farm

WE, the beef cattle farmers of virginia are committed to responsible environmental stewardship by meeting 52%

reduction goals for Nitrogen and 50% for phosphorus and sediment. Clean water and good soil are vital to our business.

we urge you to consider the impact that this TMDL will have. 
 

Response 

EPA appreciates the commitment to environmental stewardship and clean water.

 

Comment ID 0343.1.001.001

Author Name: Gammill Nicholas

Organization: Maryland Turfgrass Council (MTC)

The Maryland Turfgrass Council (MTC) would like to respond to EPA's draft proposal for TMDL diet plan to the

Chesapeake Bay. MTC represents Turfgrass stakeholders including golf courses, sod productions, lawn cares and

sports turfs. We have 1200 members and we value our impact on the Chesapeake Bay eco -system and would like to

work with EPA in limiting the TMDL to the Bay.

 

Steps already taken:
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Golf Courses

 

     1. Nutrient management plans are in place

     2. Water quality measurements are taken monthly

     3. Tight budgets limit the overuse of fertilizers

     4. Locally produced poultry manure are used in most courses

     5. Total turf cover limits the sediment runoff to zero

     6. Increase use of mechanical management practices i.e. aeration

     7. Increase participation in voluntary organizations i.e. Audubon Society (AS)

 

Sod productions

    

     1. Nutrient management plans are in place

     2. Budget impacts overuse of fertilizers

     3. Newly laid sod is an important component for erosion and sediment control

 

Lawn cares

 

     1. Have limited applications of phosphorus

     2. Budget restraints limit over application

     3. Standard practice is implemented which is remove any over application on hard surfaces

     4. Increase use of mechanical management practices i.e. aeration

 

Homeowner Lawn cares

 

     1. Retailers have limited phosphorus content in fertilizers

     2. Increase acceptance of organic slow release fertilizers

     3. Extension services are educating homeowners on proper application

 

Sports turfs

 

     1. Education though the Sports Turf Management Association (STMA)

     2. Increase use of mechanical management practices i.e. aeration

     3. Reduction in fertilizer applications due to the increase use of artificial turf

 

Maryland Turfgrass Industry acknowledges these specified contaminants that are currently being addressed:

 

Nitrogen

 

     1. More acceptable use of organic slow release nitrogen

     2. Organic nitrogen has lower available nitrogen rates

 

Phosphorus
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     1. Lawn care, golf course , etc. have used fertilizers with little or no phosphorus

     2. Phosphorus application is only used for seeding and new sod establishment

 

Sediments

 

     1. Experts in the industry recognizes that when a healthy Turfgrass is well-maintained, you have little or no sediment

moving off site

     2. Sediment runoff occurs at new construction sites and on hard surfaces where no Turfgrass exists.

     3. Turfgrass is nature's best water filter.

 

Benefits of healthy Turfgrass

 

• Turfgrass provides a runoff sink and recharges ground water reserves.

• Turfgrass provides a living biological surface with usable space for people to walk, play and recreate.

• Turfgrass provides a green expanse for visible security.

• Turfgrass can provide a temporary area for storage and parking that recovers quickly from these measures.

 

Storm Water Runoff

 

     Most of Maryland's Storm Water Management (SWM) systems were designed and built over 50 years ago with the

aim to remove as much water as quickly as possible. Retro fitting and redesigning is a necessary solution for urban and

suburban runoff. This is an expensive, but extremely important part of MS4 development. Urban nutrient management

is increasingly difficult because of the vast number of sites. When SWM system starts to fail, they are typically rebuilt to

the original specifications instead of being retrofitted to current designs needed. Leaf collection has been cancelled at

some municipalities because of budget restraints. Leaf removal should be a required activity for all developed

properties as leaves contain a high degree of phosphorus. Maintenance is rarely done to remove contaminants from

storm water intakes. Turfgrass can be an important part in achieving these goals of slowing down and filtering out storm

water. Rain gardens have become popular recently in urban and suburban areas. This development should be

promoted through education to the public.

 

Non-point sources

 

     Turfgrass is typically wrongly viewed as a non-point source of pollution. As non-point sources are difficult to identify

and the EPA has limited authority to restrict them, it would be better to concentrate efforts on point sources such as

agriculture, waste water treatment plants, and erosion control on construction sites. These point sources will be much

easier to calculate reductions in TMDL. Non point sources can be best reduced by education and acceptance of an

environmentally friendly practice developed together with the green industry, environmental and local jurisdictions. The

Maryland Turfgrass Council would like to work with the EPA and Maryland State government to develop strategies in

order to achieve consumer and green industry compliance, and cleaner water standards for our State. The Maryland

Turfgrass Council has been providing funding for the University of Maryland's Turfgrass program for over 30 years. We

also provide education through our annual educational programs, our website and our periodical magazine. Biannually,

we invite the public to The Maryland Turfgrass Farm to see the demonstration plots and to witness the ongoing

research done by the Turfgrass program at University of Maryland College Park. We feel that the continued education
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and research are the best solutions to solve the misconception that a healthy Turfgrass is causing pollution problems in

the Chesapeake Bay. Turfgrass is part of the solution and not part of the problem. 
 

Response 

EPA appreciates the commitment noted by the commenter towards nutrient reduction and agrees with the beneficial effects of

properly managed turfgrass. EPA agrees and encourages each State to consider all new and innovative methods and technologies in

refining WIP and in two year milestones that will help achieve the nutrient and sediment load reductions established by the TMDL. 

 

Comment ID 0387.1.001.001

Author Name: Crabtree Carol

Organization: Eastern Panhandle Regional Planning and Development Council, Region 9 (RPDC)

The Eastern Panhandle Regional Planning and Development Council- Region 9 held its regular Full Council meeting on

October 18, 2010. At this meeting the Council established a committee to address EPA's comments on the deficiencies

of West Virginia's Watershed Implementation Plan (WIP) and over the concerns of limited availability of federal and/or

state funds for these mandates. Jefferson County Commissioner, Lyn Widmyer was asked to chair this committee. 

 

EPA held a public meeting in Martinsburg, WV on Wednesday, November 3. At this meeting EPA indicated any public

comment for the record needed to be submitted electronically to EPA via www.regulations.gov, Docket ID No. EPA-

RO3-OW-2010-0736. 
 

Response 

Comments noted. 

 

Comment ID 0391.1.001.001

Author Name: Downes Paul

Organization: Mountaire Farms Inc.

Mountaire Farms owns and operates facilities that produce or contribute to the production of poultry products.

Mountaire Farms provides safe and affordable food for Americans all across the United States. Some of these facilities

are located on or near the waters of the United States, and some are located within the 64,000 square mile

Chesapeake Bay watershed.

 

Mountaire Farms would like to voice our support for the detailed comments on the Draft Total Maximum Daily Load

(TMDL) for the Chesapeake Bay. 75 FR 57776 submitted by U.S. Poultry and Egg Association (USPOULTRY), National

Chicken Council (NCC) and National Turkey Federation (NTF) on behalf of the poultry industry. 
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Response 

EPA notes the commenters support for the comments submitted by U.S. Poultry and Egg Association, National Chicken Council

and National Turkey Federation on behalf of the poultry industry.  EPA responds to those comments elsewhere in the document.

 

Comment ID 0427-cp.001.001

Author Name: Phelps Harriette

Organization: University of the District of Columbia (DC)

My comments are as a professor studying the origins of EPA Priority Pollutants in the highly contaminated Anacostia

River. EPA's Priority Pollutants are known persistent toxic chemicals that bioaccumulate in fish, birds etc e.g.

Polychlorinated Biphenyls (PCBs), Pesticides like DDT and Chlordane and Polycyclic Aromatic Hydrocarbons. These

EPA Chesapeake Bay Pollutants are NOT being addressed in the Draft TMDL. The Draft TMDL misleadingly calls

nitrates and phosphates Pollutants when their historic designation is Nutrients. Sediment is also misleadingly called a

Pollutant. The reasons for this deceptive and incorrect naming appears to be mostly political. The result is to bypass

and not deal with EPA toxic pollutant problems in the Chesapeake Bay. EPA toxics will persist in the Bay and the Draft

does not pass the scientific smell test. 
 

Response 

The definition of “pollutant” at Section 502(6) of the CWA means “dredged spoil, solid waste, incinerator residue, sewage, garbage,

sewage sludge, munitions, chemical wastes, biological materials, radioactive materials, heat, wrecked or discarded equipment, rock,

sand, cellar dirt and industrial, municipal, and agricultural waste discharged into water.” This broad definition includes nutrients

and sediment.  The Bay TMDL was appropriately established to address pollutants of concern, phosphorus, nitrogen and sediment,

as defined by the CWA.  This TMDL does not address other pollutants that may be a source of impairment for the Chesapeake Bay.

 

Comment ID 0440.1.001.006

Author Name: Land Larry

Organization: Virginia Association of Counties (VACo)

• Need for flexibility: The Chesapeake Bay TMDL should be flexible, and recognize likelihood of innovations over the

next 15 years to expedite clean-up efforts (filter feeders, algae harvesting, wastewater land application for irrigation.)

 

 Chief requests in comments: 1.) Create forum for understanding costs and how financial burdens should be distributed

- especially urban stormwater retrofits; 2.) Extend deadline to correct model; 3.) Clarify meaning of "reasonable

assurance;" 4.) Adopt flexible approach that will allow for innovations and allow time for an effective nutrient trading
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system to apply to non point sources.

 

The following comments were approved by the Virginia Association of Counties Board of Directors on November 7,

2010

 

The Virginia Association of Counties (VACo) is a statewide organization representing all of Virginia's 95 counties. VACo

exists to support county officials and to effectively represent, promote and protect the interests of counties to better

serve the people of Virginia.

 

VACo appreciates this opportunity to comment upon the Draft Chesapeake Bay Total Maximum Daily Load (TMDL)

document issued by the U.S. Environmental Protection Agency (EPA) on September 24, 2010. VACo commends all

who were involved with the DRAFT TMDL document.

 

VACo has a strong interest and stake in the success of efforts to restore water quality in the Chesapeake Bay. County

officials share U.S. EPA's interest in improving the quality of all of Virginia's waters. Because of the Chesapeake Bay

Program's status as a model to emulate for future restorative efforts in other parts of the United States, it is essential

that the strategy for implementing the Chesapeake Bay TMDL have as its foundation a strong partnership where

federal, state and local government stakeholders reach agreements on how responsibilities should be shared and costs

should be distributed. For the reasons detailed below, it is VACo's belief that the DRAFT TMDL released by EPA on

September 24 is not a reflection of that type of partnership. On

 

August 6, 2010 VACo's Environment and Agriculture Steering Committee adopted the following policy statement

relating to water quality issues. This statement, which provides the context for the comments below, was adopted by the

committee largely in response to discussions about the anticipated Chesapeake Bay TMDL:

 

     VACo supports effective partnerships among and across all levels of government to improve water quality.

 

     VACo urges state and federal agencies to carefully consider impacts on local governments of any initiatives intended

to reduce loadings of pollutants into state waters from both point and non-point sources. In order for comprehensive,

watershed-wide, water quality improvement strategies to be effective, major and reliable forms of financial and technical

assistance from federal and state governments will be necessary. VACo supports the goal of improved water quality but

will vigorously oppose provisions of any strategy that threatens to penalize local governments by withdrawing current

forms of financial assistance or imposing monitoring, management or similar requirements on localities without

providing sufficient resources to accomplish those processes.

 

VACo's comments (below) address the following seven aspects of EPA's Draft Chesapeake Bay TMDL:

 

• Fiscal and economic impacts upon local governments;

• The Accuracy of the Bay Model; • Impacts of the DRAFT TMDL upon Agriculture;

• The Organizational Structure of Chesapeake Bay Program;

• Governance: "Accountability" and "Reasonable Assurance", and the Time Frame for Issuing the TMDL;

• The pending deadline for the Phase II WIP; and

• Consideration of more innovative and cost-effective measures.
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Local government efforts to reduce pollutant loadings into the Chesapeake Bay are producing results. Between 1985

and 2009 nitrogen loadings into the Chesapeake Bay have declined from 86.5 million to 65.7 million pounds-a 24

percent reduction. Phosphorus loadings have declined from 11.31 million to 7.14 million pounds-a 37 percent reduction.

These reductions have largely been achieved through the efforts local governments, the agricultural sector, and

businesses.

 

In recent years many Virginia local governments, especially those in the Chesapeake Bay watershed, have invested

heavily in upgrades to wastewater treatment systems and improvements to storm water management programs. Fifty-

five publicly owned wastewater treatment plants have either installed, or are in the process of installing, biological

nutrient removal systems totaling $1.344 billion. More than half of this sum ($696.4 million) will have been paid for by

Virginia's local governments (whose primary revenue source is the real property tax), with the remainder being financed

through contributions from Virginia's Water Quality Improvement Fund and other sources.

 

This financial commitment demonstrates the dedication of state and local government officials in Virginia to the

improvement of water quality. Furthermore, through these investments, many wastewater treatment plants have been

upgraded to comply with stringent standards established by the Virginia Water Control Board to limit nutrient

discharges. These standards are embodied in a Watershed General Permit that became effective on January 1, 2007.

In addition, with support from local governments, Virginia has embraced an innovative credit exchange program that

has become a model for the nation.

 

Over the past two decades, many of Virginia's counties have amended their respective land use regulations to minimize

impacts to surrounding waters from new development. While acknowledging that more needs to be accomplished to

improve water quality, local officials in Virginia have worked, and will continue to work, hard to assure that lands within

their respective borders are responsibly managed for the protection on natural resources. VACo also has an interest in

enhancing efforts by the agricultural community to improve water quality. With VACo's support, Virginia has invested

$80 million into the Agricultural Best Management Practice (Ag BMP) cost-share program since 2006.

 

VACo is working with the Virginia Department of Conservation and Recreation (DCR) in the development of new state

rules that will impose significant pollutant loading limits on new development. By statute, these new state storm water

regulations must be adopted by the Virginia Soil and Water Conservation Board by December 11, 2011. VACo supports

scientifically based limits on new development as a necessary measure for improving water quality. These comments

will address several the key issues associated with the DRAFT Chesapeake Bay TMDL, the first of which will be the

anticipated fiscal and economic impacts that will profoundly affect local governments. 
 

Response 

EPA believes that the TMDL process provides flexibility and opportunities for TMDL revisions as noted in Section 10 of the final

TMDL report.  Section 7.1 of the TMDL report provides a definition of “reasonable assurance” as requested by the commenter.

With regards to the voluntary activities that are occurring within the commenter’s  jurisdictions, please refer to response to

comment 0089.1.001.002.   With regards to comments concerning the models used in this TMDL, please refer to Section 5 of the

TMDL and response to comment 0379.1.001.006.  With regards to comments concerning trading, the TMDL document provides a

discussion on trading found in Section 10.2.  With regards to concerns about the economic impacts implementing this TMDL,

please refer to response to comment 0501.1.001.005. 
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Comment ID 0440.1.001.014

Author Name: Land Larry

Organization: Virginia Association of Counties (VACo)

Recommendation:

 

Through improved storm water control and other programs, local government officials are willing to assume a

reasonable share of responsibility for reducing non point source pollution problems. In the meantime officials at the

state and federal levels may wish to consider policy changes that could result in significant reductions in non point

source pollution. This is an area where it would be most appropriate for federal and state regulation to come into play,

as it did when phosphates were banned from laundry detergents. Along those lines, there should be similar evaluations

at the state and federal level of fertilizers and other commonly used products that are carried into state waters in storm

water run-off.

 

To upgrade aging urban storm water systems in many urban areas, VACo suggests that the federal government

assume a leadership role in developing an aggressive incentive program, with grants, low interest loans, and other

financial inducements to encourage local and state governments to upgrade older infrastructure and improve the

performance of existing storm water systems. Under this program, several different types of projects could be eligible

for funding, including stream bed restoration, Low Impact Development (LID) projects, and others. Also, since air

depositions have been identified as a major source of nutrient loadings, EPA should consider additional reductions for

stationary and mobile sources with air emissions. The Chesapeake Bay Program Office (CBPO) has estimated that

atmospheric sources account for about one third of the nitrogen reaching the Bay, and the majority of this load is

attributable to areas outside the Chesapeake Bay watershed (EPA, 2010). 
 

Response 

EPA agrees that new federal and state regulations may play a part in reducing nutrient loads being delivered to the Bay.  With

regards to atmospheric deposition of nitrogen, please refer to Section 6.4.1 and Appendix L of the TMDL which discusses the

atmospheric load calculations and the consideration of future federal regulations that will reduce nitrogen emissions.  With regards

to comments concerning funding, EPA provides a number of funding sources for stormwater projects.  Please refer to EPA’s

webpage located at http://www.epa.gov/owow_keep/NPS/funding.html for more information about funding stormwater projects.

 

Comment ID 0440.1.001.016

Author Name: Land Larry

Organization: Virginia Association of Counties (VACo)

7.) Consideration of more innovative and cost-effective measures
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The DRAFT TMDL fails to adequately consider the benefits increasing filter feeder populations (oysters, Atlantic

menhaden) as a component of restoration efforts. The DRAFT TMDL also fails to acknowledge and incorporate such

other innovations as algae harvesting for renewable energy, and land application of treated wastewater for irrigation

purposes.

 

Recommendation:

 

The TMDL's language should be more flexible and be more receptive toward an adaptive management approach

recognizing that over a 15-year period there will be technical advancements yielding vast improvements to restoration

efforts in terms of efficiency and cost-effectiveness. For example, EPA's TMDL for the Chesapeake Bay should include

the following practices as important restoration activities that could generate saleable credits to help all source sectors

meet their pollutant reduction goals: the cultivation of filter feeder populations, the harvesting of algae, land application

of treated wastewater, and other practices.

 

In order to allow for the utilization of innovative, more cost-effective practices that may emerge within the next few

decades, VACo also believes the structure of the Chesapeake Bay Program should remain as flexible as possible. 
 

Response 

The Bay TMDL is meant to be implemented in a flexible, adaptive management approach through each State’s watershed

implementation plan.  The best use of future technological advancements should be part of each State’s deliberations as they plan to

implement the TMDL to meet the necessary sediment and nutrient reductions.  Section 10.7 and Appendix U discuss the role filter

feeders play in the uptake of nitrogen and phosphorus from the Chesapeake Bay. The Chesapeake Bay TMDL does consider and

appropriately incorporates the effects of filter feeders.

 

EPA is basing the TMDL on the current assimilative capacity of filter feeders at existing populations built into the calibration of the

oyster filter feeding submodel of the Chesapeake Bay Water Quality/Sediment Transport Model.  Potential future population

changes in the filter feeders would not be automatically be accounted for in the Bay TMDL but may provide be a basis to adjust the

actions necessary to meet the allocations. If future monitoring data indicate an increase in the filter feeder population, the

appropriate jurisdiction’s 2-year milestone delivered load reductions can be adjusted accordingly. Similarly if reductions in future

filter feeder populations are observed that result in reduced nutrient assimilation, the 2-year milestone delivered load reductions can

be adjusted to account for the change. 

 

Comment ID 0466.1.001.011

Author Name: Suarez Julie

Organization: New York Farm Bureau (NYFB)

Farmers continually focus on improving their farm operations, including on-farm environmental management. Because

of this continual desire to improve, any strategy for addressing water quality in the Chesapeake Bay Watershed needs
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to include efforts that expand our applied environmental knowledge base. Support for evaluating better system

feedback through data collection as well as improved processes through increased research funding is critical if we

want to effectively increase water quality. 
 

Response 

EPA agrees with the commenter and plans to continue support such information gathering and sharing as part of the Chesapeake

Bay Program. 

 

Comment ID 0467.1.001.014

Author Name: Williams Shannon

Organization: The Harrisburg Authority, Harrisburg, Pennsylvania

Has EPA conducted an economic analysis of the impact of its backstop allocation approach on ratepayers of municipal

wastewater treatment plants?

 

5. For the Authority's AWTF, EPA's imposition of the "backstop allocation" approach will require significant upgrades to

achieve year-round complete nitrification and denitrification, accounting for maximum month flows and loads, refractory

organics (rDON), temperature, and other factors that will affect optimum performance. Evaluations will be needed to

determine the most cost-effective combination of processes to achieve the required limit of technology performance.

 

     At this point it is representative to consider that in order to reduce TN to 3 mg/l, additional activated sludge facilities

will be needed to insure complete nitrification and additional denitrification filters will be needed to increase

denitrification efficiency. Regarding TP reduction to 0.1 mg/l, denitrification filters are not intended to achieve sufficient

TSS removal to meet this low level. An additional enhanced flocculation process may be required. This introduces a

complication, in that the low TP requirement may impact the growth of biological denitrifiers in the DN filters. Therefore,

higher TP levels may need to be maintained through the DN filters and post chemical precipitation and finer media

filtration may be needed to polish the DN filter effluent.

 

     The enhanced upgrades described above to meet the backstop allocation will have significant impacts on both

capital and O&M costs for the Authority's AWTF. In addition, site space constraints to accommodate these expanded

facilities will probably affect the process selection/configuration and costs as well.

 

6. What are the expected additional capital, annual, and present worth costs associated with implementation of the

backstop limits of 3 mg/l total nitrogen and 0.1 mg/l total phosphorus?

 

7. What are the expected savings in capital, annual, and present worth costs associated with implementation of the

reallocation of additional total nitrogen and total phosphorus to the agricultural and developed segments?

 

8. What analysis has EPA made on the social impacts of such reallocation?

 

Chapter 1 – Comments and Responses Miscellaneous Comments

291212/27/2010 06:44 PM EST



 

9. Has EPA considered the social justice of such re-allocation given that larger populations of minorities and low to

moderate income families reside in the cities and boroughs that are served by public sewers than in the agricultural and

developed segments? 
 

Response 

Based on significant improved State Final Phase I WIPs and consideration of comments, EPA has made significant changes in the

final TMDL allocations including the removal of the PA WWTP backstop allocation.  Please see Section 8 of the final TMDL for

EPA’s final decisions on backstops.  EPA and the states hear your concern and understand that dischargers want set, certain limits

that are attainable at a reasonable cost.  EPA and the states want those things also, however, we also are in a position that past

programs, controls and investments have not achieved the level of water quality necessary to meet the designated uses of our rivers,

creeks, estuaries and the Bay.  Accordingly, it is necessary to periodically evaluate how well we are doing and determine what

additional steps are necessary to achieve water quality.  We are in that position now, and it is EPA’s best professional judgment that

these additional steps will be sufficient to restore the Bay and surface water bodies.  With regards to comments concerning an

economic impact of the TMDL, please refer to response to comment 0139.1.001.017. Please see response to comment

0213.1.001.004 for a discussion of EPA’s WIP backstops. 

 

With regards to social justice please see the response to comment 0467.1.001.026.

 

Comment ID 0467.1.001.026

Author Name: Williams Shannon

Organization: The Harrisburg Authority, Harrisburg, Pennsylvania

WHEREAS EPA's proposed plan to impose more stringent discharge limits will cost the City of Harrisburg significant

sums of money - through increased construction costs and/or additional purchase of nutrient credits.

 

WHEREAS EPA's proposed discharge limits will have a significant economic impact on the AWTF and its ratepayers,

with rates anticipated to increase eighty percent (80%) of current rates ($180 extra per year).

 

WHEREAS, the City of Harrisburg has a majority minority and low income population with twenty five percent (25%)

below the poverty line.

 

WHEREAS, these same people often experience higher levels of environmental pollution and other social and

economic burdens that result in poorer health outcomes, and fewer financial or advocacy opportunities to spend on

many activities, including "greening" their communities.

 

WHEREAS, EPA's environmental justice policy requires review and evaluation of these social and economic burdens.

 

WHEREAS, the draft Chesapeake Bay TMDL has not evaluated the City of Harrisburg's environmental justice

concerns. 
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Response 

Please refer to response to comment 0139.1.001.017 regarding the economic costs of implementing this TMDL. The Chesapeake

Bay TMDL provides allocations for all areas to ensure water quality standards are met throughout the watershed, regardless of the

minority or low income population of a jurisdiction within the watershed.  Environmental justice will be achieved through the Bay

TMDL because all citizens of the watershed will enjoy the same degree of environmental protection regardless of race, color,

national origin, or income.

 

Comment ID 0474.1.001.001

Author Name: Wolff Scott

Organization: Honeywell International, Inc.

The Hopewell Plant of Honeywell International, Inc. welcomes this opportunity to provide comments on EPA's Draft

Chesapeake Bay Total Maximum Daily Load ("TMDL") for nutrients and sediment.

 

 Honeywell International, Inc. operates a manufacturing facility in Hopewell, Virginia with nearly 700 full-time

employees. Honeywell is proud to be a part of the economic, social and educational fabric of the local community, and

is committed to protecting the environment, including water quality in the James River and Chesapeake Bay.

 

 Honeywell's Hopewell facility holds a VPDES permit for wastewater discharges to the James River, and an Industrial

User Permit for wastewater discharges to the Hopewell Regional Wastewater Treatment Facility. As a result,

Honeywell's Hopewell facility will be uniquely affected by the Chesapeake Bay TMDL, both as a "permitted facility" and

a contributor to another "permitted facility."

 

Honeywell is a member of the Virginia Manufacturers Association ("VMA") and supports their comments on EPA's

Chesapeake Bay TMDL. We also support the comments that the City of Hopewell is filing on the TMDL. We request

that EPA thoroughly consider and address all of the comments submitted by the VMA and City of Hopewell, which we

support and hereby incorporate by reference as if fully set forth herein.

 

In closing, Honeywell supports regulatory actions based on good science and sound technical conclusions. In this spirit

we urge EPA to carefully consider the significant and relevant information contained in the comments submitted by the

VMA and City of Hopewell.

 

Thank you again for the opportunity to provide these comments. If you have questions or require additional information,

please contact me at (804) 541-5631 or at scott. wolff@honeywell.com.

 
 

Response 
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EPA shares the commenter’s commitment to sound science. EPA notes the commenter’s support for the submitted comments of the

VMA and City of Hopewell.  EPA responds to those comments elsewhere in this document. 

 

Comment ID 0480.1.001.017

Author Name: Falk Hilary

Organization: Choose Clean Water Coalition

Unhealthy waters increase public health burdens associated with consuming tainted fish or shellfish or exposure to

waterborne infectious disease while recreating. For example, one study estimated the cost associated with exposure to

polluted recreational marine waters to be $37 per gastrointestinal illness, $38 per ear ailment, and $27 per eye ailment

due to lost wages and medical care. [FN 54] Furthermore, although closing a beach is meant to prevent illness, it

directly and indirectly results in an economic loss for local businesses and the county where the beach is located. For

example, a study by NOAA indicated that a one day beach closure in Huntington Beach, California was expected to

result in thousands of dollars of lost income for local communities. [FN 55] There are hundreds of beach closures in the

bay region each year, [FN 56] potentially resulting in hundreds of thousands of dollars of lost income for local

economies. 

 

[FN 54] R. H. Dwight, et al. 2005. Estimating the economic burden from illnesses associated with recreational coastal

water pollution  a case study in Orange County, California. Journal of Environmental Management. Vol:95103.

 

[FN 55] http://stateofthecoast.noaa.gov/coastal_economy/beacheconomics.html.

 

[FN 56] NRDC. 2010. Testing the Waters: A guide to water quality at vacation beaches.

http://www.nrdc.org/water/oceans/ttw/ttw2010.pdf. 
 

Response 

EPA agrees that pathgoens can cause human health problems. The Bay TMDL addresses the pollutants of concern, phosphorus,

nitrogen and sediment but not pathogens (bacteria).  While this TMDL does not address other pollutants that may be a source of

impairment for the Chesapeake Bay, reductions to meet the TMDL allocations for nutritents and sediment, especially in the

stormwater and agricultural sectors, should also bring some indirect benefits in the reduction of pathogens.

 

Comment ID 0499.1.001.001

Author Name: Grimm James

Organization: Texas Poultry Federation

The Texas Poultry Federation would like to voice our support for the detailed comments on the Draft TMDL for the

Chesapeake Bay. 75 FR 57776 submitted by U.S. Poultry and Egg Association, the National Chicken Council and
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National Turkey Federation on behalf of the poultry industry. 
 

Response 

EPA notes the commenter’s support for comments submitted by U.S. Poultry and Egg Association, the National Chicken Council

and National Turkey Federation on behalf of the poultry industry.  EPA provides responses to those comments elsewhere in this

document. 

 

Comment ID 0500-cp.001.001

Author Name: Sylvester N.

Organization: US EPA CBPO

1. Page 2-5, last paragraph. Correct population info as follows: From 1950 through 2008, the Bay watershed's

population doubled, increasing from 8.4 million to 16.9 million. The 8- year period from 2000 to 2008 witnessed

population growth of approximately 8 percent from 15.7 million. Today, nearly 17 million people live in the watershed.

According to census data, the watershed's population grew by about 148,000 per year between 2000 and 2008. 
 

Response 

It is important that under the TMDL, the loading caps are not only achieved but maintained in the face of growth. The state WIPs

have provided information on how the state addresses the growth issue.

 

Comment ID 0500-cp.001.002

Author Name: Sylvester N.

Organization: US EPA CBPO

2. Page 7-8, end of first paragraph in section 7.2.2. The following statement is very confusing:

 

"Starting in calendar years 2010-2013, the federal government will also be providing 2-year milestones."

 

Not sure what you are trying to say, but perhaps it should be revised to say "Starting in calendar year 2011, the federal

government will begin developing two-year milestones for the period January 2012 through December 2013, and

subsequent two-year periods of time." 
 

Response 

EPA has received numerous comments with suggested editorial or typographical revisions.  EPA has reviewed each of these
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suggested revisions and where appropriate, has incorporated them into the final TMDL report.

 

Comment ID 0500-cp.001.003

Author Name: Sylvester N.

Organization: US EPA CBPO

3. Page 7-9, figure 7.1 needs to be revised. The x axis is incorrect and should indicate milestone periods that go

through the end of a calendar year (e.g. Dec 2011, which is the end of the state's first milestone period) and start at the

beginning of a calendar year (e.g. January 1, 2012, which is the beginning of the federal government's first two-year

milestone period and the state's second two-year milestone period which will be from Jan 1, 2012 through Dec 31,

2013). 
 

Response 

EPA has received numerous comments with suggested editorial or typographical revisions.  EPA has reviewed each of these

suggested revisions and where appropriate, has incorporated them into the final TMDL report.

 

Comment ID 0504.1.001.008

Author Name: Elliott James

Organization: Citizens Advisory Committee to the Chesapeake Executive Council

we are deeply committed to preserving healthy agriculture in our communities. Rural landscapes are integral to the

fabric of our region's culture. Just as clean water is important to healthy communities, so are healthy, local food

sources. We believe responsible agricultural practices are good land uses. The states have the lead in designing their

WIPs to accommodate agricultural viability and responsible farming practices. However, we encourage the EPA to use

the Chesapeake Bay Program as a venue to promote and share successful examples across the watershed that

demonstrate healthy farm practices, the community ethos that support them and the mechanisms that promote practice

verification. 
 

Response 

EPA appreciates the commitment to healthy farm practices and environmental concerns.  In developing this TMDL, EPA has

worked closely with the states and USDA to recognize and credit effective practices as reflected in the State WIPs and EPA

allocations based on those WIPs.

 

Comment ID 0506.1.001.001
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Author Name: Schwalb Steven

Organization: Perdue Farms Incorporated

Perdue Farms Incorporated would like to voice our support for the detailed comments on the Draft Total Maximum Daily

Load (TMDL) for the Chesapeake Bay. 75 FR 57776 submitted by U.S. Poultry and Egg Association (USPOULTRY),

National Chicken Council (NCC) and National Turkey Federation (NTF) on behalf of the poultry industry. 
 

Response 

EPA notes the commenters support for the comments submitted by U.S. Poultry and Egg Association, National Chicken Council

and National Turkey Federation on behalf of the poultry industry.  EPA responds elsewhere in the document to those comments.

 

Comment ID 0515.1.001.008

Author Name: Crumb Edward

Organization: Binghamton-Johnson City Joint Sewage Board

G. The EPA Provides No Environmental Impact Assessment for the TMDL

 

Given the geographical extent of coverage of the TMDL, in New York the State Environmental Quality Review Act

("SEQR") mandates an environmental impact assessment and, likely, a full environmental impact statement be

prepared and be subjected to a full, coordinated review. This is an essential planning process that can safeguard

against unintended consequences. Just as full SEQR compliance is mandatory for development of nutrient and

sediment-trapping wetlands and other control measures in New York when funded with federal dollars by the U.S.

Department of Agriculture ("USDA"), this TMDL (an EPA rulemaking) should not be exempt from a full and proper

environmental impact assessment process, such as New York's SEQR process would afford. Indeed, as a tool

governing land use, New York's WIP-I - as well as the TMDL itself - should be subjected to such a process. The goal of

SEQR is to protect the environment by promoting a full understanding of the effect of a proposed action or

development, as well as safeguard against unintended consequences.

 

As proposed, the TMDL does not consider/address the carbon footprint/global warming impact of TMDL

implementation, which may be significant and detrimental to the Bay. Specifically, the TMDL may have the unintended

consequence of increasing other forms of pollution, including greenhouse gases believed by many to contribute to the

potential of global warming, which if unchecked would have dire consequences for the Bay and its shoreline population

at present water's edge, especially if a rise in sea level occurs. For example, in order for our Facilities to denitrify,

somewhere in the range of 182,500 gallons per year of the chemical methanol is used as a carbon source. Because it is

a distilled wood product, methanol requires large amounts of energy to produce, as well as the harvesting of trees that

once had a moderating effect on ambient carbon dioxide. Further, this chemical must then be transported by ship, rail

and/or truck to reach its delivery point, thereby requiring further consumption of energy with attendant emissions,

including airborne TN from the oxides of nitrogen in vehicular exhaust. Moreover, upgraded solids handling equipment

and the biological aeration filtration ("BAF") system installed at our Facilities to remove sediment and CBOD, break-
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down ammonia through nitrification, as well as denitrify together consume large amounts of electricity. Between July

2007 (pre-BAF operation) and July 2009 (full BAF operation), our electricity consumption more than doubled (from

400,000 kwh per month to 1,005,115 kwh per month) and - owing to the augers, conveyors, centrifuges, large pumps,

process air blowers, and compressors integral to these systems - the power "demand factor" of our Facilities has more

than tripled (from 702.72 kw to 2,391.04 kw) over the same period. Much of the electricity consumed at our Facilities is

generated through the burning of coal and fossil fuels. The TMDL provides no evidence that the EPA studied the overall

environmental impact of upgrading a wastewater treatment facility such as ours to meet much more stringent TMDL and

backstop standards in terms of the greenhouse gas and climate change effect from these emissions. In the quest to

save the Chesapeake Bay, is one form of pollution being "exchanged" for another?

 

Throughout the Bay watershed, there are numerous power generation plants and other industrial operations which

discharge cooling water warmer than ambient river temperature. Has the cumulative effect of thermal discharges of this

type been studied? Neither the TMDL nor the draft CBWM documentation, though incomplete (and to the extent

provided), includes any indication that this aspect of thermal pollution has been examined. Even though largely

localized, the changes in habitat may have increasing downstream impacts that are detrimental to the Bay. 
 

Response 

This TMDL is not a new rule, law or regulation. EPA has developed this TMDL based on the requirements of Section 303(d) of the

Clean Water Act (CWA) and the implementing regulations found at 40 CFR 130.7. The CWA and federal regulations require that

TMDLs be designed to meet existing, applicable water quality standards (numeric, narrative, uses and anti-degradation), include

wasteload allocations (WLA) for each point source, load allocations (LA) for non-point sources (allocated to specific sources if data

allow, or gross allotments to source types), consider seasonal impacts, include a margin of safety and consider reasonable assurance

that the allocations can be met.  This TMDL meets all of these legal requirements. EPA is not required to conduct an Environmental

Impact Assessment for New York.  

 

Comment ID 0515.1.001.029

Author Name: Crumb Edward

Organization: Binghamton-Johnson City Joint Sewage Board

I. As the TMDL is implemented, the EPA should also take steps to more closely monitor the Bay watershed for the

presence and impact of other pollutants or contaminants such as the byproducts of pharmaceuticals (including

antibiotics [human and agricultural]) and byproducts of personal care products, hormones (including agricultural growth

hormones, synthetic estrogens or "estrogen mimics"), and other endocrine disrupters (such as Bisphenol-A and

Phthalates). In large areas of the Bay watershed, exploitation of the natural gas deposits in the Marcellus Shale

formation are being pursued via horizontal drilling combined with hydrofracturing using chemical-laced "proppant

cocktails" containing dissolved or suspended hydrocarbons, trace metals and solids. Some of these dissolved solids

may become assimilated into the tissues of fish and other aquatic life. Consideration should also be given to importation

of non-native invasive or nuisance species "hitchhiking" on drilling rigs and other vehicles brought into the Bay

watershed. Discoveries of hermaphrodite fish as well as studies documenting the gender imbalance of fish populations

downstream from wastewater treatment plant outfalls are indicia of the negative effects on species indigenous to the
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Bay watershed. See, <http://www.baltimoresun.com/features/green/bs-gr-fish-20101102,0,4595447.story> for a very

recent report of such a discovery in the Susquehanna River. 
 

Response 

EPA agrees that the Chesapeake Bay may be impacted by discharges of other pollutants such as toxics.  The Chesapeake Bay has an

extensive monitoring network as discussed in Section 5 of the TMDL report.  The Chesapeake Bay tidal monitoring network

includes tidal water quality monitoring for 26 parameters at over 150 stations distributed over the 92 Chesapeake Bay tidal

segments, shallow-water monitoring addressing a select set of segments on a rotational basis, benthic community monitoring at

fixed and random stations across the tidal waters and annual aerial and ground surveys of underwater Bay grasses.  The EPA, the

States and their partners will continue monitoring the health of the Bay and evaluate any cause or source of impairment.  With

regards to comments related to Marcellus Shale drilling operations, please refer to response to comment 0190-cp.001.002.

 

Comment ID 0523.1.001.007

Author Name: Steidel Robert

Organization: City of Richmond, Virginia

We understand that the Draft TMDL is fundamentally and materially flawed as a technical matter, especially with

regards to the James River components. Serious chlorophyll standard and computer modeling deficiencies are

thoroughly documented in the comments of the Virginia Association of Municipal Wastewater Agencies, Inc.

("VAMWA"). We request that EPA fully consider and address all of VAMWA's comments, which we generally support

and hereby incorporate by reference [Comment Letter contains additional information in the form of an attachment. See

original comment letter 0523.3.  Attachment corresponds to comment letter EPA-R03-OW-2010-0736-0228.1.] as if fully

set forth herein. 
 

Response 

EPA disagrees with the comment that the TMDL is fundamentally flawed and notes the commenter’s support for comments

submitted by VAMWA. EPA responds to those comments elsewhere in this document.

 

Comment ID 0527.1.001.004

Author Name: Romanello Anthony

Organization: County of Stafford, Virginia

We request that EPA fully consider and address all of VAMSA's comments, which we generally support and hereby

incorporate by reference as if fully set forth herein. [incorporates VAMSA's comments by reference.] 
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Response 

EPA notes the commenter’s support for comments submitted by VAMSA. 

 

Comment ID 0528.1.001.017

Author Name: Barnes C.

Organization: County of Spotsylvania, Virginia

Spotsylvania also recommends close review of the comments submitted by the Virginia Association of Municipal

Wastewater Agencies (VAMWA) and the Virginia Municipal Stormwater Association (VAMSA). These organizations

have thoroughly analyzed the far reaching impacts of the draft TMDLs and offer legitimate alternatives to what is

currently proposed. Spotsylvania Supports the comments of VAMWA and VAMSA, and incorporates them by reference. 
 

Response 

EPA notes the commenter’s support for comments submitted by VAMWA and VAMSA. EPA has provided responses to those

organizations elsewhere in this document.

 

Comment ID 0538.1.001.004

Author Name: Charles Mark

Organization: City of Rockville, Maryland

Through an September 22, 2010 Federal Register notice, the U.S. EPA solicited public comments on the Draft

Chesapeake Bay Total Maximum Daily Load for Nutrients and Sediments (Bay TMDL). For its size, the City of

Rockville, Maryland implements one of the most effective stormwater programs in the nation. Consequently, we have

extensive experience in these matters. Further, we believe our perspective is important for EPA to consider when

assuring the successful implementation of the Bay TMDL.

 

Please find our comments attached to this letter. We very much appreciate the opportunity to share our perspective on

the Bay TMDL. Should you be interested in following up our comments, please contact me at (240) 314-8871, or

contact Jake Marren of my staff at (240) 314-8876. 
 

Response 

EPA appreciates the commenter’s commitment to effective environmental stormwater programs. 
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Comment ID 0552.1.001.004

Author Name: Steidel Robert

Organization: City of Richmond, Virginia

Finally, we understand that the Draft TMDL is materially flawed as a technical matter. Serious computer modeling

deficiencies are documented in the comments of VAMSA. We request that EPA fully consider and address all of

VAMSA's comments, which we generally support and hereby incorporate by reference [Comment Letter contains

additional information in the form of an attachment. See original comment letter 0552.1.  Attachment corresponds with

comment 0293.1] as if fully set forth herein. 
 

Response 

EPA disagrees with the comment that the TMDL is fundamentally flawed and notes the commenter’s support for comments

submitted by VAMSA. EPA responds to those comments elsewhere in this document.

 

Comment ID 0554.1.001.020

Author Name: Murphy James

Organization: National Wildlife Federation (NWF)

b. Bay Watershed Wetlands and Non-navigable Streams Are Essential to Restoring and Protecting the Chesapeake

Bay Region.

 

Science has made clear that headwater streams and wetlands are crucial to the health of the Bay, and collectively have

a significant nexus to the Bay and its navigable tributaries. In general, headwaters are important in achieving water

quality and have enormous impacts on downstream waters, especially in light of climate change. For instance:

 

• Headwaters serve to reduce flooding by storing flood waters from rain events and snow melt, which will be

increasingly important as major storm and flooding events increase;

• Headwaters recharge groundwater and replenish downstream flow, which will be increasingly important as water

quantity and stream flow are stressed by increases in droughts and evaporation rates;

• By storing water, headwater wetlands moderate flow rates and can provide cooler waters to downstream streams and

rivers, functions that will become increasingly vital as climate change places stresses on stream flow and causes

temperatures in many waters to increase;

• Wetlands filter out harmful pollutants such as nutrients and pathogens, which will increase with increased intensity of

storm events; and

• Small streams similarly have enormous potential to remove nutrients and other pollutants as water makes much more

contact with the bed of the stream in smaller streams.

 

i. Bay Watershed Headwater Wetlands and Streams Filter Pollutants.
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Chesapeake Bay's headwater wetlands and streams are essential tools in combating nutrient enrichment in the Bay

because they absorb, filter, and recycle this pollution, preventing eutrophication.[FN104] Studies have shown that non-

tidal wetlands near the Chesapeake Bay removed an estimated 89 percent of the nitrogen pollution and 80 percent of

the phosphorus pollution that entered the wetlands through upland runoff, groundwater, and bulk precipitation.[FN105]

In Eastern Maryland, concentrations of nitrate pollution have been found to decrease in watersheds with a prevalence

of forested wetlands.[FN106] Wetlands restored in an agricultural area on the Delmarva Peninsula removed an average

of 68 percent of nitrate nitrogen.[FN107]

 

As the Fourth Circuit explained in United States v. Deaton,[FN108] the filtering effect of wetlands is actually reversed,

releasing trapped pollutants back into surface and groundwater, when wetlands are drained and developed. Protecting

and restoring the Chesapeake Bay's wetlands and non-navigable tributaries is essential to reducing pollution

downstream in the Chesapeake Bay and its major tributaries.  

 

 

[FN104] Carl Hershner et al., Center for Coastal Resources Management, Wetlands of Virginia: total, isolated and

headwater, (February 2003) citing, inter alia, Peterjohn, W.T. and D.L. Correll, Nutrient dynamics in an agricultural

watershed: Observations on the role of a riparian forest, Ecology 65(5): 1466-1475 (1984); see generally David K.

Mueller & Dennis R. Helsel, Nutrients in the Nation's Waters - Too Much of a Good Thing?, U.S. Geological Survey

Circular, No. 1136 (1996).

 

[FN105] EPA Region III ANPRM Response, at Appendix D, Literature Review: Character and Function of "Isolated

Wetlands," U.S. EPA, Philadelphia, PA (2003) at 13-14 citing Peterjohn, W.T. and D.L. Correll (1984), supra); see also,

Tiner, R.W. and D.G. Burke, Wetlands of Maryland, U.S. Fish and Wildlife Service, Ecological Services, Region 5,

Hadley, MA and Maryland Department of Natural Resources, Annapolis, MD (1995) at 146-147 (the "riparian forest" in

the 1984 Peterjohn and Correll study was later recognized to be part of a wetland continuum).

 

[FN106] Phillips, P.J. et al, Effect of Forested Wetlands on Nitrate Concentrations in Ground Water and Surface Water

on the Delmarva Peninsula, 13 Wetlands 75-83 (1993).

 

[FN107] Jordan, T.E. et al., Restored Wetlands in Crop Fields Control Nutrient Runoff in Nutrient Cycling and Retention

in natural and Constructed Wetlands, pp 49-60.

 

[FN108] 332 F.3d 698 (4th Cir. 2003), cert. denied, 541 U.S. 972 (2004). 
 

Response 

EPA agrees with the commenter that the Bay’s wetlands and non-navigable streams are essential to restoring and protecting the

Chesapeake Bay.

 

Comment ID 0571.1.001.009

Author Name: Rountree Glynn
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Organization: National Association of Home Builders (NAHB)

3. Fully consider and act on the input it receives. 
 

Response 

EPA has fully considered and acted as necessary on all comments received as documented in this Response to Comment Section of

the final TMDL.

 

Comment ID 0597-cp.001.001

Author Name: Comment Anonymous

Organization:  

I believe it to be true and logical that a full flowing river would provide cleaner water than a river that has been depleted

of its normal flow. Hydrofracking for natural gas is and will continue to extract many more millions of gallons reducing

water flow that will in turn allow organic vegetative growth to establish only to be taken down to the Cheasapeak when

fuller flow returns after rain storms etc. State and Federal regulators need to look at alternatives to so much river water

use for hydrofracking eg requiring closed-loop systems etc. 
 

Response 

Please refer to response to comment 0190-cp.001.002.

 

Comment ID 0606.1.001.002

Author Name: Schmidt-Perkins Dru

Organization: 1000 Friends of Maryland

I. Voluntary Action Is Not Enough

 

Years of voluntary restoration measures by the States have failed. It is time for strong action and real leadership from

the EPA. The EPA, along with the Chesapeake Bay states, has worked for decades in a cooperative manner through a

transparent and public process to reduce pollution leading to the Chesapeake Bay. Unfortunately, water quality goals

set in the 1980s and in 2000 have not been met, triggering the development of the TMDL. In addition there is a clear

and lengthy record of EPA, and the states, going to considerable lengths to ensure that both technical and economic

attainability were addressed during this process. The new Chesapeake Bay tidal water quality standards are both

scientifically valid and protective under the Clean Water Act, and at the same time, are economically and technically

attainable.

Chapter 1 – Comments and Responses Miscellaneous Comments

292412/27/2010 06:44 PM EST



 

 

Despite years of study and promises, the voluntary approach to Bay restoration has officially failed. A brief history of

bay restoration efforts shows that the voluntary approach has been in place for almost forty years:

 

--1972: U.S. Senator Charles "Mac" Mathias (R-Md) introduced legislation directing the EPA to embark on a major

research project to determine the Bay's problems and make recommendations on how to solve them.

 

--September 1983: the EPA released a lengthy report, Chesapeake Bay: A Framework for Action. The report also

provided an innovative blueprint for the intergovernmental, inter-jurisdictional "Chesapeake Bay Program" that was

formed in December when the Chesapeake Bay Agreement of 1983 was signed by a group that would be known as the

Chesapeake Executive Council - the governors of Maryland, Pennsylvania and Virginia, the Mayor of the District of

Columbia, and the Administrator of the EPA.

 

--1987: Congress passed the reauthorization of the Water Quality Act of 1987 (Clean Water Act or "CWA"), which

included a new section entitled "Chesapeake Bay". This provision, known as Section 117, basically codified the

Chesapeake Bay Program and authorized Congress to continue funding the restoration effort at $13 million annually.

 

--December 1987: the Chesapeake Executive Council signed the 1987 Chesapeake Bay Agreement, which for the first

time included specific quantitative goals and commitments. The centerpiece of the Agreement was a goal to reduce

nutrient pollution to the Bay by 40% by 2000.

 

--1992: The 1992 Amendments to the Chesapeake Bay Agreement was signed by the Council and "capped" the 40%

reduction goal after 2000. In addition, the 1992 Amendments recognized the need to reduce nutrients in the tributaries,

and called for the states to develop "tributary-specific strategies" on how to meet the nutrient reduction goal. The states

all drafted tributary strategies in the late 1990's which were not required to be reviewed or approved by anyone outside

of state government. The Amendments also recognized the need for "intensified efforts to control nonpoint sources of

pollution, including agriculture and developed areas…", as well as the need to engage Delaware, New York and West

Virginia in the efforts to reduce nutrients in the tributaries.

 

--1998: A lawsuit filed by the American Canoe and American Littoral Society against EPA alleged Virginia was not

timely and complete in listing its Clean Water Act Section 303(d) impaired waters and preparing TMDLs for those

waters, and that EPA failed in its non-discretionary duty under the Clean Water Act to take over when the state had

failed to do so. The lawsuit was settled with a consent agreement in the Federal Eastern District of Virginia court on

June 11, 1999. Under the terms of the court agreement, EPA would ensure that Virginia completed its listing of impaired

waters and developed TMDLs for all waters on the 1998 list by May 1, 2010. If Virginia did not do so, EPA would

complete them no later than May 1, 2011.

 

--1998: the Chesapeake Executive Council adopted Directive 98-2, which directed the Bay Program to develop a new

Chesapeake Bay agreement for 2000, and to present a draft set of options and recommendations to the Council in

1999. The new language made the intent to meld the voluntary and regulatory approaches clear.

 

--2000: The Chesapeake Executive Council signed the Chesapeake 2000 agreement. Although the 40% nutrient

reduction goal from 1987 was still not met, the Chesapeake Bay Program adopted new stronger goals, and set up a

clear path of regulatory and voluntary actions to ensure that the 2010 clean up goals would be met. Both Delaware and
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New York signed an MOU with the other Chesapeake Bay Program partners and agreed to adopt the Water Quality

goals of the Chesapeake 2000 agreement - West Virginia followed suit in 2002.

 

--April 25, 2003, Virginia's Secretary of Natural Resources Tayloe Murphy sent a memorandum to all of the Bay

Program partners. The Memorandum, Summary of Decisions Regarding Nutrient and Sediment Load Allocations and

New Submerged Aquatic Vegetation (SAV) Restoration Goals, clearly laid out the allocations which were to guide the

development of state specific tributary strategies by 2004. These allocations were "TMDL-like", and are very similar to

EPA's proposed TMDL nutrient allocations released earlier this year and again as part of this draft TMDL. [FN 1] All of

the Bay states developed updated tributary-specific strategies, most final in 2004. For the past seven years all of the

states have known what their load reduction allocations would be, and have developed strategies to meet them.

 

--2005: Technical work on the TMDL actually began unofficially with the convening of the Chesapeake Bay

Reevaluation Steering Committee (now known as the Water Quality Goal Implementation Team) whose initial focus

was on updating and revising the watershed and water quality models.  

 

[FN 1] Using the Phase 5.3 Watershed Model, implementation of the Tributary Strategies is expected to result in annual

loads of 189.7 million pounds of total nitrogen, 14.2.5 million pounds of total phosphorus and 6.4 billion pounds of

sediment compared to the draft TMDL caps of 187.4 million pounds, 12.5 million pounds and 6.3 billion pounds,

respectively. 
 

Response 

EPA agrees, the Bay criteria are based on scientific research in accordance with Sections 117(b) and 303 of the CWA to derive

water quality criteria specifically for addressing the critical nutrient and sediment enrichment parameters necessary to protect

designated uses in the Bay.  EPA agrees that voluntary actions alone will be ineffective in achieving water quality standards for the

Bay.  Please refer to response to comment 0089.1.001.002.

 

Comment ID 0614.1.001.001

Author Name: Street William

Organization: James River Association (JRA)

The JRA staff uses Virginia water bodies for scientific study, educational programs, and recreational purposes that are

vital to our mission. JRA owns land adjacent to the James River and conducts programs on the river and adjacent

properties giving it valuable economic interests in protecting water quality and the health of the river. JRA's members

enjoy a wide range of recreational activities, including fishing, swimming, and boating, throughout the James River

Basin and in other Virginia water bodies. Also, our members have important economic, professional, and aesthetic

interests in the health of Virginia water bodies. Thus, JRA and our members have direct, substantial, past, and ongoing

interests that will be affected by the Chesapeake Bay Total Maximum Daily Load and the Virginia Watershed

Implementation Plan.

 

JRA incorporates by reference the comments submitted by the Choose Clean Water [See EPA-R03-OW-2010-0736-
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0480.1] Coalition, of which JRA is a member. 
 

Response 

EPA agrees with the commenter regarding the important economic benefits from clean water and healthy watersheds. EPA provides

responses to the comments of Choose Clean Water elsewhere in this document.

 

Comment ID 0616-cp.001.001

Author Name: Comment Anonymous

Organization: Natural Resources Defense Council (NRDC)

There is another option.

 

Switch fertilizers.

 

Eliminate nutrient "runoff" from farms by using the Dutch fertilizer. It has no "runoff" since it is not water soluble.

 

Eliminate this "dead zone" without having to spend any taxpayer monies.

 

Just have the farmers buy the comparably priced Dutch fertilizer and start the cleanup at the source.

 

It would be "economically painless" to the taxpayers and environmentally superior for the "soils." 
 

Response 

While these specific recommendations are beyond the scope of this TMDL, EPA agrees that the kind of fertilizer, specific method

of application and stormwater runoff  are all components of agricultural and residential sources of nutrients.  EPA notes that the the

States and USDA have provided a number of innovative practices and recommendations to reduce the runoff of nutrients and

overapplication of fertilizer. EPA’s TMDL allocations are based on the proposed use of some of these practices.

 

Comment ID 0627-cp.001.003

Author Name: Surkamp Jim

Organization:  

The stringent TMDL levels especially for phosphorus might be a goad to ban phosphorus which might be worth trying. 
 

Response 
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EPA agrees with the comment that such a ban would yield reductions but notes that such a ban is beyond the scope of this TMDL.

State bans on phosphates in laundry detergent yielded important reductions in phosphorus in the Bay. 

 

Comment ID 0628-cp.001.001

Author Name: Gallagher Megan

Organization: Shenandoah Valley Network (SVN)

Shenandoah Valley Network (SVN), a coalition of citizens groups working on land use and land protection issues in six

counties in northwestern Virginia, has signed on to the extensive comments filed by the Choose Clean Water Coalition

in support of TMDL standards and planning.  

 

We would like to make two additional points unique to our region: the need to consider the impacts of natural gas

mining using hydraulic fracturing of Marcellus shale deposits and the management of public forest lands in the

Shenandoah Valley in rulemaking for TMDL standards.  

 

While the TMDL regulations focus on nitrogen and phosphorous levels from farm and wastewater treatment facilities,

they do not address the impacts of gas mining wastewater or the significant sediment issues from the extensive land

disturbance created around these gas well sites. EPA has a separate study underway on the impacts of Marcellus shale

gas mining on drinking water resources. Our colleagues have been told this is "not related" to TMDL rulemaking.

However, we believe intensive gas mining development in the Shenandoah Valley could lead to much greater

degradation of water quality in the Chesapeake Bay tributaries in our region. Please see the attached map. [Comment

Letter contains additional information in the form of an attachment. See original comment letter 0628.1.001.001] 

 

We were also told that there has been little coordination between TMDL rulemaking and U.S. Forest Service planning

for the George Washington National Forest, as a new forest management plan nears completion. SVN strongly

supports careful management of drinking water resources in the forest. Land disturbance for timber harvesting, road

building and/or Marcellus shale gas mining are likely to have significant impacts on local drinking water quality and the

Chesapeake Bay. 
 

Response 

With regards to comments about Marcellus Shale drilling operations, please refer to response to comment 0190-cp.001.002.

With regards to comments concerning forest management plans, forest lands have been considered as a source of nutrients and

sediment to the Bay.  EPA has noted in Section 4.7.3 of the final TMDL document that forested areas represent a significant portion

of the Chesapeake Bay Watershed as approximately 70 percent of the watershed is forested and open wooded area.  However, this

land use contributes the lowest loading rate per acre of all land uses.  While most of the forest loads of nitrogen come from

atmospheric deposition, sediment and phosphorus loads originate from poorly managed forest harvesting.  Reducing loads from

forested lands may be an important implementation strategy for States to consider.  It is not within the scope of the Chesapeake Bay

TMDL to address the impacts of forest management plans of the George Washington National Forest on the local drinking water

quality. 
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Comment ID 0662-cp.001.002

Author Name: Comment Anonymous

Organization: National Wildlife Federation Action Fund

With the boom in Marcellus shale drilling going on, we need strong protections to prevent Marcellus waste water from

polluting our water supplies. 
 

Response 

Please refer to response to comment 0190-cp.001.002.

 

Comment ID 0680.1.001.001

Author Name: Satterfield Bill

Organization: Delmarva Poultry Industry, Inc. (DPI)

Delmarva Poultry Industry, Inc. supports the detailed comments on the Draft Total Maximum Daily Load (TMDL) for the

Chesapeake Bay 75 FR 57776 submitted by U.S. Poultry and Egg Association (USPOULTRY), National Chicken

Council (NCC) and National Turkey Federation (NTF) on behalf of the poultry industry. 

 

Our members have worked hard for decades to improve water quality in our region and improvements have been

made. On-the-farm best management practices are the norm in our region. Additional practices will be installed as

human and financial resources are available to help chicken growers. Our members have a vested interest in improved

water quality. After all, they live here and depend upon the local waters. 
 

Response 

EPA notes commenter’s support for comments submitted by U.S. Poultry and Egg Association, National Chicken Council and

National Turkey Federation on behalf of the poultry industry. EPA has provided comments to those organizations elsewhere in this

document.

 

Comment ID 0689.1.001.030

Author Name: Hann Steven

Organization: Capital Region Council of Governments TMDL Work Group
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43. In developing the TMDL, did EPA or anyone else consider the secondary environmental impacts associated with

phosphorus removal? 
 

Response 

The comment is unclear.  EPA has considered the local water benefits of reducing phosphorus discharges in the nontidal waters.

EPA is not able to respond further to the comment without more information identifying the concerns or points of the commenter.

 

Comment ID 0692.001.001

Author Name: Rhoe A.

Organization:  

Region 3

United States Department of Environmental Protection

Philadelphia, Pennsylvania Hand Delivered to Comfort Inn - Martinsburg

 

Re: Chesapeake Bay (WV Input - Herbicides & Above-Ground Pools)

 

Dear Members of the Region 3 Team:

 

I am writing to ask that the Region 3 Team be diligent in investigating the various sources of pollution from Berkeley

County, West Virginia. A report of the loss of yet another tree of size for lumber has died on my land... most likely falling

victim to the local "thugs" who want trees and indigenous plants forced into extinction so they can have a vinyl covered

box on a piece of very dead, dry dirt.

 

Additionally, no monitoring of the amount of water being taken from large water sources such as Back Creek, is being

done. More importantly, the swimming pools being filled are also being cleaned and discharged into Back Creek.

 

International Property Maintenance Code and the very recent Clean Safe Berkeley County Ordinance practically forbid

people on rural land from growing or keeping maintaining indigenous plants and trees, even along Back Creek. Natural

fields are being wiped out by development interests. (These laws have been initiated and voted upon unanimously by

the current Berkeley County Commission members.

 

I hope you will come to my 5 acres and look at the devastation that people armed with right-of-way clearing strength

herbicides can do. I am asking that my land also be tested to see if it is safe for habitation and for chickens to produce

eggs, which I sell. My gardens and lily beds have been saturated with herbicide for approximately 7 years and WV

Dept. of Agriculture refuses to enforce the herbicide regulations. My property adjoins Back Creek.

 

We have great difficulty even keeping an inspector in the Inwood Field Office and senior inspector(s) does not wish to

come from Charleston. We need an increase in salary for that inspector and we need two (2) at the very least.
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PLEASE HELP! 
 

Response 

It is beyond the scope of the Chesapeake Bay Nutrient and Sediment TMDL to address the loss of local trees or illegal toxic

discharges to Back Creek.  Nor does the Bay TMDL restrict local government zoning decisions.  If a citizen believes that

individuals are illegally discharging, EPA encourages each citizen to report violations through the State’s environmental hot lines.

In addition, EPA has an environmental hotline that can be used anonymously to report violations at 1-800-438-2474 or

www.epa.gov/tips.

 

 

Comment ID 0711.001.006

Author Name: Schwartz Laurie

Organization: Waterfront Partnership of Baltimore, Inc.

The two areas which we would only ask that greater attention be paid are to a] indicators: we understand nutrients are a

major challenge for the Bay; at the Harbor as in other urban areas, bacteria and trash are also major problems, and we

would ask that some additional attention be paid to these pollutants. 
 

Response 

The Bay TMDL addresses the pollutants of concern, phosphorus, nitrogen and sediment but not pathogens (bacteria) or trash.

While this TMDL does not address other pollutants that may be a source of impairment for the Chesapeake Bay, reductions to meet

the TMDL allocations for nutrients and sediment, especially in the stormwater sectors, should also bring some indirect benefits in

the reduction of other pollutants. 

 

Comment ID 0715-cp.001.001

Author Name: Stephens H.

Organization:  

I live in the town of Thurston, NY. I am writing in regards to [redacted] the disposal of industrial sludge and raw sewage.

We are one of the many little towns surrounded by [redacted]' seventeen thousand acres where they apply millions of

gallons of their sludge during the spring, summer and fall. It gets so unbearable from the odor that you can't even go

outside, have windows open or even enjoy a cook out. It just makes you nausous. The land here has a slope and where

they apply the sludge it runs directly in all the streams and creeks, polluting our water and air. We too have tried to get

some control over this increasing problem but to no avail. NY DEC doesn't seem to enforce or oversee the millions of

gallons of this waste being applied to the land. I couldn't even get them to do a water sample of the creeks which are
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now all brown and foamy. We were told they didn't have the funding. I would like to see some answers on a federal

level and have this investigated as the assault on our environment gets worse every year.

 

[Personal information in this letter was redacted in accordance with the Privacy Act of 1974] 
 

Response 

It is beyond the scope of the Chesapeake Bay Nutrient and Sediment TMDL to address illegal discharges either inside or outside of

the Bay watershed.  If a citizen believes that individuals are illegally discharging, EPA encourages each citizen to report violations

through the State’s environmental hot lines.  In addition, EPA has an environmental hotline that can be used anonymously to report

violations at 1-800-438-2474 or www.epa.gov/tips.  

 

Comment ID 0730.001.007

Author Name: Horst R.

Organization:  

I would also like to mention that phosphorus is a necessary fertilizer for starting plants. Please don't create a base

saturation requirement so low that it makes it hard to start plants.  If our ability to grow good crops is restricted due to

nitrogen and phosphorus regulations it may make it hard to feed the growing population in the world.  This being said, I

am in agreement with moderate regulations. 
 

Response 

EPA agrees with the commenter that fertilizer can be beneficial and important to crop production. 

 

Comment ID 0741.001.002

Author Name: Caskey W.

Organization: Isle of Wight County

Additionally, we support the Hampton Road Planning District Commission's (HRPDC) following positions that are

outlined in more detail in HRPDC Chairman Stan D. Clark's November 8, 2010 letter to you.

 

[See HRPDC Comment #0436] 
 

Response 

EPA notes the commenter’s support for comments submitted by HRPDC.  EPA provides responses to those comments elsewhere in
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this document.

 

Comment ID 0758.001.001

Author Name: Prettyman J.

Organization:  

I urge you to ACT IMMEDIATELY to save small-mouthed bass from pollution

 

Background:

90% of male small-mouthed bass are impacted by endocrine disruptors, chemicals that act like hormones. These

chemicals come from multiple sources ranging from birth control pills to BPA, from agribusiness to industrial waste.

Small-mouthed bass are dying from disease and their population has crashed. Fisherman are being told to catch and

release only, but that's not enough.

 

And it's not just small-mouthed bass in the Susquehanna River that are at risk right now. The Chesapeake Bay, fed by

the Susquehanna and all its Pennsylvania tributaries, has dead zones where no life can grow -- including blue crabs,

the famous and amazing "beautiful swimmers" of the Chesapeake Bay.

 

The EPA is the only entity with the authority to crack down on polluters, including agribusiness with huge feedlots which

generate intensive waste. The plan put together by PA environmental officials will NOT solve the problem It won't save

the small-mouthed bass, the blue crab, or other incredibly interconnected life forms in the Susquehanna River

watershed or the Chesapeake Bay.

 

I could ask you to "protect" the wide-mouthed bass but a better word is "save." EPA has authority to intercede and do

what PA officials are failing to do -- SAVE the small-mouthed bass.

DO IT! 
 

Response 

EPA notes commentors support for protection of the small-mouthed bass. The Bay TMDL addresses the pollutants of concern,

phosphorus, nitrogen and sediment but not pathogens (bacteria).  While this TMDL does not address other pollutants that may be a

source of impairment for the Chesapeake Bay, reductions to meet the TMDL allocations for nutrients and sediment, especially in

the stormwater and agricultural sectors, should also bring some indirect benefits in the reduction of other pollutants. 

 

Comment ID 0767.001.008

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)
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I am frightened to hear the statistics of the Chesapeake Bay's condition. I am also dissapointed by the lack of

involvement on the EPA's behalf. Both locals and the creatures of the Bay would appreciate and do expect your

concern to grow as it seems the issue is. 
 

Response 

EPA, States, the District and their many partners have a long history addressing the environmental problems of the Chesapeake

Bay.  Please refer to Section 1 of the final TMDL which provides detailed information regarding EPA's past, present and future

initiatives.  In particular, Section 1.2.3 provides a description of the President Obama's Chesapeake Bay Executive Order which

calls for the federal government to lead a renewed effort to restore and protect the Chesapeake Bay and its watershed.
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34 - TMDL TIMELINE

Comment ID 0038.1.001.032

Author Name: Eisen Professor Joel

Organization: University of Richmond Environmental Law and Policy

The EPA must give the states sufficient time to really understand the TMDL nutrient numbers and formulate detailed

and specific step-by-step programs to achieve their goals. Deadlines and funding are key components of this document.

Without setting strict deadlines, the pace of action tends to slow and eventually stall. 
 

Response 

Please see the response to comment 0060.1.001.001 

 

Comment ID 0060.1.001.006

Author Name: Bredwell III Paul

Organization: U.S. Poultry & Egg Association, National Turkey Federation (NTF), and National Chicken Council (NCC)

Moreover, a 45-day comment period is especially inadequate given the complexity, breadth and potential economic

impacts of the proposed TMDL. Providing a meaningful analysis of the proposal is also a time-consuming process.

Although the industry already raised several preliminary technical concerns with EPA in recent months related to the

Scenario Builder as part of the Bay modeling effort, we are troubled that some of these concerns may not likely be able

to be addressed by EPA in time for even the final TMDL rule. 
 

Response 

Although the Bay TMDL is a detailed document, the public comment period was not the beginning of EPA’s public outreach

regarding the TMDL, which has been developed through a highly transparent, inclusive and engaging process during the past two

years. The outreach effort has included hundreds of meetings with interested groups; two extensive rounds of public meetings,

stakeholder sessions and media interviews in all seven jurisdictions in the fall of 2009 and the fall of 2010; a dedicated EPA

website; a series of monthly interactive webinars accessed by more than 2,500 people; three notices published in the Federal

Register; and a close working relationship with Chesapeake Bay Program committees representing citizens, local governments and

the scientific community. Since 2008, EPA staff has participated in nearly 400 meetings on the Bay TMDL attended by

stakeholders.

 

EPA has provided a wealth of documentation, background information, modeling data and other support material on its web sites

(www.chesapeakebay.net, www.epa.gov/chesapeakebaytmdl), in public meetings, in stakeholder meetings, during conference calls
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with partners and stakeholders, on regular webinars and through other means as part of an extensive, collaborative effort to develop

the Bay TMDL, particularly over the past two years. Detailed scientific information has been posted as attachments to meeting

agendas of the Water Quality Goal Implementation Team and in other places on the public web site, www.chesapeakebay.net, as

the process has evolved.

 

EPA is working diligently to review and respond to all comments and modify the TMDL as necessary based on the public

comments and EPA’s responses.  EPA’s review process insured that comments requiring modification of the TMDL would be

identified early in order to make the necessary changes were made if needed. 

 

Comment ID 0062.1.001.004

Author Name: Bodine Susan

Organization: Agricultural Retailers Association et al.

We believe that EPA should withdraw the Draft TMDL and instead work with the states in the Chesapeake Bay

watershed and the District of Columbia (Chesapeake Bay jurisdictions) to develop TMDLs in 2011 for tidal waters in the

Chesapeake Bay watershed impaired by nutrients and sediments. This delay will allow EPA to gather more data to

correct errors in the Chesapeake Bay Watershed model relating to assumptions regarding nutrient use and

management as well as suburban land characteristics. See letter dated June 11, 2010, from Shawn Garvin, Regional

Administrator, EPA Region III, to the Principal's Staff Committee (discussing plans to update the model to address

these flaws). 
 

Response 

EPA will not be withdrawing the draft TMDL as mentioned in your comments.  The completion date for the Bay TMDL of

December 31, 2010 was requested by the states in June 2008 and agreed to by the Chesapeake Executive Council, which includes

the Governors, the Mayor of the District of Columbia and the EPA Administrator.  The date is also a specific commitment in the

Executive Order 13508 Strategy issued in May 2010 and as mentioned in your comments included in the settlement agreement

between EPA and the Chesapeake Bay Foundation.

 

Additionally, EPA and the states and D.C. have been working together to develop the Chesapeake Bay TMDL since 2005.  During

this time we have been modifying and enhancing the Bay model and collecting data from the Chesapeake Bay.

 

Comment ID 0062.1.001.007

Author Name: Bodine Susan

Organization: Agricultural Retailers Association et al.

In addition, in 2011 EPA anticipates that it will have sufficient data to evaluate whether the dissolved oxygen criteria it is
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using are protective. See Draft TMDL, App. D, at 1. 
 

Response 

Please see response to 0062.1.001.004

 

Comment ID 0066.1.001.004

Author Name: Rountree Glynn

Organization: National Association of Home Builders (NAHB)

The Chesapeake Bay TMDL is a very complex, innovative and far-reaching new rule. Because of the impact the TMDL

will have on the home building industry, communities, and the overall region, it is imperative that it be finalized only after

all parties are provided sufficient opportunity to give careful thought and consideration to all aspects of the proposal and

its supporting documents. EPA's efforts to accelerate the TMDL's completion by cutting a most important element in the

development of the Bay restoration program - the public review and comment period - is misguided and wrong.

Contrary to this approach, the Agency is strongly urged to provide the public more, not less time. NAHB believes that

EPA should extend the comment period for a minimum of 180 additional days. 
 

Response 

Please see comment 0060.1.001.006

 

The completion date for the Bay TMDL of December 31, 2010 was requested by the states in June 2008 and agreed to by the

Chesapeake Executive Council, which includes the Governors, the Mayor of the District of Columbia and the EPA Administrator.

 

The 45-day public comment period was also the product of negotiation and agreement among the states and EPA. The December

31, 2010 date is also a specific commitment in the Executive Order 13508 Strategy issued in May 2010. 

 

Comment ID 0069.1.001.005

Author Name: Nemura Adrienne

Organization: LimnoTech

First, the TMDL is very complicated and requires review of not only the TMDL report, but numerous supporting

documents. The TMDL documents were provided piece meal on EPA's website (www.regulations.gov) and contain

numerous typographic errors and missing references. Even EPA did not have sufficient time to ensure that these errors

were addressed prior to the public comment period. 
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Response 

All of the documents needed for review of the TMDL were uploaded onto regulations.gov one at a time during the first day of the

public comment period, September 24, 2010.  To EPA's knowledge no information was missing and an effort has been made to

correct any typographical errors in the final report.  With regards to comments concerning the models used for the TMDL, please

refer to responses to comment 0379.1.001.006 and 0238-cp.001.002.

 

Comment ID 0069.1.001.006

Author Name: Nemura Adrienne

Organization: LimnoTech

Second, the massive size of the document makes review in a 45-day timeframe impossible. The current version of the

report, including the Appendices, is more than 2,000 pages. This does not include the modeling documentation or the

documentation to support the Scenario Builder, which forms the foundation of the distribution of the "pollution diet"

across the multiple sources. 
 

Response 

Please refer to response to comment 0060.1.001.001

 

Comment ID 0069.1.001.007

Author Name: Nemura Adrienne

Organization: LimnoTech

Third, complete review of the TMDL requires review of the State-developed WIPs. The WIPs and their role in the TMDL

are not at all clear. Generally, "implementation" plans are written after a TMDL is finalized. This is so all components of

the TMDL are considered and can be implemented. In this TMDL process, EPA required that the states write a

significant amount of the implementation plans before the draft TMDL was publicly available. After the WIPs were

released, EPA indicated many of them were significantly flawed. If, as EPA has asserted, many of the WIPs are

significantly flawed, this raises serious questions about the actual status of the WIPs and how they will work in relation

to the TMDL. This uncertainty has a significant impact on the amount of time necessary to review both the TMDL and

the WIPs. 
 

Response 

Please see the response to comment 0067.1.001.009 and section 8 of the TMDL report.
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Comment ID 0070.1.001.014

Author Name: Hughes Robert

Organization: Eastern PA Coalition for Abandoned Mine Reclamation (EPCAMR)

EPCAMR believes that before some WIPS can be completed that watershed assessments still remain to be completed

for several watersheds in the Basin. Comprehensive watershed assessments should be completed before developing

implementation plans. In the last round of PA's Growing Greener, watershed assessments were not a priority for

funding, and in order for them to be eligible for other types of State and Federal funds they need to be. In the Coal

Region, implementation plans need to take in to consideration the underground mining hydrogeology and complex

geology of the Anthracite Region before we can jump to conclusions that treating in one location is going to improve

another that is tied to an underground reservoir that fluctuates temporally and seasonally with rainfall and drought

conditions. Loadings will also fluctuate in this situation. EPCAMR staff has assisted the PA DEP and many of our

community watershed organizations in the completion of Watershed Implementation Plans in the past. 
 

Response 

EPA recognizes the Bay Watershed and the WIPs are not static and will be subject to refinements and revisions.  As more or better

information becomes available, it is EPA's expectations that the WIPs will reflect that information.  EPA  anticipates that all

stakeholders in the implementation of the TMDL will continue to work together and provide the necessary data and perspective for

the next phase of the WIPs. 

 

Comment ID 0101-cp.001.001

Author Name: Guevremont Jon

Organization: Reality Farms

Please consider delaying any implementation of new regulations until further study on existing programs and economic

impacts are conducted to assure the proper Bay Model Accuracy. 
 

Response 

In developing the Bay TMDL, EPA is implementing requirements of the Clean Water Act.  The Clean Water Act is the federal law

that governs how to protect the nation's waters.  There is no cost-benefit analysis required with the development of a TMDL; it may

be appropriate for Bay states and the District of Columbia to address this issue during the development of the WIPs.  It should be

noted that pollution to the Bay has significantly impacted the livelihoods of stakeholders such as the watermen of the Chesapeake

Bay.  This is an industry that for generations farmed the Chesapeake Bay for crabs and oysters and for years has been dwindling.

Therefore, negative economic impacts within the Bay have already occurred. 

 

In recognition that it may be difficult to meet water quality standards in the Chesapeake Bay, EPA considered whether a use
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attainability analysis (UAA) should be conducted.  EPA determined that a UAA at this time is premature given that that Bay

restoration will involve long term (15 year) implementation.  Instead, energy should be focused on developing a Bay TMDL to

achieve current standards and thereafter implementing that TMDL.  In particular, with a 15 year implementation horizon, EPA

believes likely advancements in technology will improve our ability to reduce nutrients and sediment and at a lower cost.  A UAA

at this time would not be able to anticipate those potential advancements in technology. 

 

Please refer to the responses to comments 0062.1.001.004, 0379.1.001.006 and 0238-cp.001.002. 

 

Comment ID 0137.1.001.004

Author Name: Igli Kevin

Organization: Tyson Foods, Inc.

It is impossible to understand why the EPA is rushing the science, the policy decisions, and the public notice and

comment period for such an important action. 
 

Response 

EPA’s actions to improve the water quality of the Chesapeake Bay have been a deliberative and methodical process that began in

the 1980s with a voluntary approach.  This achieved some reductions in nutrient loads but was unable to allow the Bay to meet

water quality standards.  Since 2005, EPA has been collaborating with the states on the development of the TMDL.  

 

Comment ID 0145.1.001.008

Author Name: Crumb Edward

Organization: Binghamton-Johnson City Joint Sewage Board

It appears to us that the EPA has rushed the development of this TMDL and has applied modeling tools that were

originally designed for continued implementation of a voluntary, cooperative program. The TMDL documents were

posted piecemeal (on <www.regulations.gov>) and contain numerous typographic errors and missing references. A

corrected Executive Summary was posted shortly thereafter. Even the EPA did not have sufficient time to ensure that

these errors and omissions were addressed before the public comment period began. 
 

Response 

 Please see responses to comments 0069.1.001.005, 0379.1.001.006 and 0238-cp.001.002.

 

Comment ID 0145.1.001.012
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Author Name: Crumb Edward

Organization: Binghamton-Johnson City Joint Sewage Board

Generally, "implementation plans" are written after a TMDL is finalized. This is so all components of the TMDL are

considered and implementation can be carried-out in a coherent manner. In this TMDL promulgation process, however,

the EPA required the jurisdictions to draft their WIPs before the TMDL was even publicly available. 
 

Response 

The jurisdictions have been working in collaboration with EPA on the development of the TMDL since 2005 and had the

information for the development of the WIPs prior to the release of the draft TMDL to the public, please see the response to

comment 0217.1.001.001.  The WIPs are a vital component of the Reasonable Assurance of the TMDL and thus needed to be

developed by the jurisdictions with the TMDL.  EPA notified the jurisdictions and the public regarding the expected WIP schedule

and approvability in letters dated 9/11/2008, 11/4/2009 and4/2/2010.  

 

Comment ID 0145.1.001.014

Author Name: Crumb Edward

Organization: Binghamton-Johnson City Joint Sewage Board

Until the TMDL, underlying documentation and modeling programs upon which it is based are ready to be reviewed in a

final form, drafting WIPs is tantamount to aiming at a "moving target". The denitrification upgrade to our Facilities was

designed to achieve a maximum 6 mg/L effluent TN, but the draft backstop allocations assigned to New York in Section

8 of the TMDL will require compliance with a 3 mg/L effluent TN limit by New York WWTPs, so it appears that

substantial economic waste will have resulted from the upgrade of our Facilities, albeit undertaken in an effort to "do the

right thing" for the Bay watershed, but designed and built to what the EPA now regards as "the wrong standard"

according to the TMDL. Even in better fiscal times, few (if any) could afford not to "do it right the first time", so it is

absolutely crucial that the TMDL and all underlying documentation and modeling first be complete in a final form before

made public for review and comment so the "end limits" are fixed. 
 

Response 

Please see the responses to comments 0067.1.001.009, 0080-cp.001.002, 037.1.001.006 and 0238-cp.001.002.

 

Comment ID 0145.1.001.020

Author Name: Crumb Edward

Organization: Binghamton-Johnson City Joint Sewage Board
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The EPA repeatedly points to the TMDL schedule included in its May 10, 2010 Settlement Agreement with former

Maryland State Senator C. Bernard Fowler, the Chesapeake Bay Foundation, the Maryland and Virginia Watermen's

Associations, and others in Fowler v. EPA - which calls for the completion of the Bay TMDL by December 31, 2010 - as

"the reason" for a truncated public review and comment period.

 

Nevertheless, the EPA has retained unto itself full authority to revise the schedule and timeline in order to allow for an

adequate public comment period. December 31st is but an arbitrary date in the continuum of time. There is no

Presidential directive or federal legislation mandating a December 31st completion date for the TMDL.

 

There is no scientific reason why December 31st must be the completion date for what then would initiate a 15-year

environmental restoration process. There have been numerous "slippages" of dates over the past decade - especially

with respect to milestones set by the EPA for the EPA to release various components and updates of the Chesapeake

Bay Watershed Model - for the convenience of the EPA. Indeed, because the current deadline is nothing more than an

agreed-upon date in a voluntary settlement agreement (not a court-ordered deadline), the EPA can renegotiate.[FN5] In

fact, the Settlement Agreement expressly grants the EPA flexibility to extend the December 31st milestone and certainly

does not limit or modify EPA's discretion to allow the public sufficient time to review and comment on the 92-segment

Bay TMDL.[FN6] In our own experience, we are well aware that even consent orders and compliance schedules can be

renegotiated to take into account changing circumstances as well as to best serve the goal of "getting it right" even if it

takes some more time to do so.

 

The EPA should not short-circuit the interests and rights of all stakeholders and the public throughout the Bay

watershed jurisdictions by refusing to extend the public comment period, especially when it has reserved unto itself the

full authority to afford adequate time in the Fowler Settlement Agreement and especially under circumstances in which

all documentation and calculations underlying the TMDL have not yet been made public. 

 

 

[FN5] - Fowler v. EPA Settlement Agreement, Section IV.A. (p. 22): "The parties may modify any deadline or other term

of this agreement in writing." See, <http://www.cbf.org/Document.Doc?id=512>, Civil Action No.: 1:09-CV-00005-CKK

(D. D.C.). 

 

[FN6] - Fowler v. EPA Settlement Agreement, Sections VI. A., D., & E. (pp. 24-25): provides that the Settlement

Agreement does not limit or modify EPA's discretion under the APA, or require EPA to violate the APA, and allows EPA

to delay deadlines under circumstances "outside the reasonable control of EPA" upon notice to the plaintiffs - without

requiring plaintiffs' prior consent). 
 

Response 

Please see the response to comment 0061.1.001.008

 

Comment ID 0154-cp.001.006

Author Name: Dyson Gary
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Organization: Planning and Code Administration, City of Gaithersburg, Maryland

• State and Federal governments must acknowledge the current fiscal crisis local governments are facing and provide

appropriate support through new funding and authority to raise new revenues. The current deadlines require all plans to

be approved before State legislatures even meet. 
 

Response 

Please see the response to comment 0061.1.001.008

 

Comment ID 0169.1.001.031

Author Name: Crim Martin

Organization: Town of Occoquan, Virginia

EPA‘s slavish adherence to an artificial deadline for establishing the TMDLs and its heavy-handed and opaque

approach to date serves only to undermine that partnership and create distrust and resistance on the part of those who

will bear the burden. 
 

Response 

Please see the response to comment 0061.1.001.008

 

Comment ID 0194.1.001.002

Author Name: Ashley Keith

Organization: Home Builders Association of Metro Harrisburg

First off, is the fact that EPA has used the December 31, 2010 deadline for a TMDL to be finalized. In effect, EPA has

taken an enormous project and said we work backward from this premise. We have never seen a project of this

magnitude run that way.

 

EPA to this day, has continually "moved the target" as states have been trying to respond by developing their

watershed implementation plans. Even now, some decisions are based on different model runs and model runs to

come. 
 

Response 

Please see the response to comment 0061.1.001.008.  EPA has not moved the target on the jurisdictions and has been working with
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them in an open and transparent manner of the TMDL since 2005.  EPA sent letters to the states defining what was needed in the

WIPs on 9/11/2008, 11/4/2009 and 4/2/2010.  The jurisdictions knew what EPA was expecting in an approvable WIP and they were

provided their load allocation prior to the release of the TMDL.  

 

Comment ID 0194.1.001.013

Author Name: Ashley Keith

Organization: Home Builders Association of Metro Harrisburg

EPA needs to realize that a project of this magnitude will take time and has to be done as cheaply as possible. Don't let

the timelines get in the way of coming up with public policy that is acceptable to all. If you start losing the PR battle, spur

litigation and alienate stakeholders you will not achieve what we understand is the basic goal of EPA, and that is to

clean the bay. 
 

Response 

Please see the response to comment 0060.1.001.006

 

Comment ID 0194.1.001.016

Author Name: Ashley Keith

Organization: Home Builders Association of Metro Harrisburg

EPA has indicated that the final TMDL will be in place by the end of 2010. However, the final model run may result in a

change to the December pollutant loadings, thus making the final allocations numbers in the 2010 WIPs only

provisional. EPA underestimates the "damage" caused by a final TMDL be trumped by yet another model run. 
 

Response 

Please see the responses to comments 0061.1.001.008, 0379.1.001.006 and 0238-cp.001.002

 

Comment ID 0200.1.001.003

Author Name: Devilbiss Thomas

Organization: Carroll County Government, Maryland

Given these constraints, the adoption of the TMDL should not occur until a revised WIP (Phase 1 & 2) conveying the

cost and loading expectations at the local level are presented. With the expectation, from both EPA and the State of
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Maryland, that a significant level of effort will need to be accomplished via local governments, serious consideration

should be given prior to TMDL adoption as to implementation capacity. 
 

Response 

The TMDL is developed to meet water quality standards. The revisions of Phase 1 and 2 WIPs do not impact the findings of the

TMDL and the loads needed that will allow the Chesapeake Bay to meet water quality standards.   

 

Comment ID 0200.1.001.004

Author Name: Devilbiss Thomas

Organization: Carroll County Government, Maryland

• First and foremost, we suggest that delaying the adoption of the TMDL until the completion of both the Phase 1 and

Phase 2 WIPs. It will be difficult to determine feasibility without allocations for source sectors and to determine what

options the local jurisdictions could commit to without cost and feasibility information. The ability of a local jurisdiction to

even fund all of the measures should impact the timing or other relevant portions of the TMDL before it is officially

adopted. 
 

Response 

Please see the response to comment 0062.1.001.004 in regards to withdrawing the TMDL and the response to comment

0200.1.001.003 in regards to the TMDL and adoption of the Phase 1 and 2 WIPs.

 

Comment ID 0200.1.001.010

Author Name: Devilbiss Thomas

Organization: Carroll County Government, Maryland

• The review timeframe and amount of time for the State to adequately incorporate comments are insufficient. 
 

Response 

Please see the response to comment 0067.1.001.020

 

Comment ID 0217.1.001.001

Author Name: Pozgar David
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Organization: Logan Township

Will jurisdictions be given more time to adequately develop the final WIPS?

 

The length of time provided to the jurisdictions for the development of the Watershed Implementation Plans was wholly

inadequate and inappropriate, given the level of detail needed by EPA to satisfy "reasonable assurance". The nutrient

allocations were released from EPA on July 1, 2010 and the sediment allocation on August 13, 2010. This is

significantly later than the scheduled 2007 release of Phase 5 of the model and corresponding allocations to the

jurisdictions! Draft WIPs were due to EPA on September 1, 60 days after receiving the nutrient allocations. So while

EPA was able to substantially miss their schedule by years, jurisdictions were not afforded any additional time.

Additional time must be provided to the jurisdictions to complete their WIPs in order to adequately address issues and

avoid the unachievable backstop provisions that EPA has placed in the draft TMDL. 
 

Response 

EPA is not providing additional time to the Bay jurisdictions for watershed implementation plan (WIP) development.  On

November 3, 2009, EPA sent a letter to the Principal’s Staff Committee (PSC) documenting preliminary basinwide target loads for

nitrogen and phosphorous, a link to this letter has been provided below.  The November 3, 2009 letter specifically states “These

working targets allow each of the jurisdictions to begin development of their Watershed Implementation Plans (Plans) and to move

the Chesapeake Bay Total Maximum Daily Load (Bay TMDL) development forward.”  The letter goes on to state “In spite of likely

future changes to the basinwide target loads, EPA considers the preliminary target loads – 200 million pounds per year of nitrogen

and 15 million pounds per year of phosphorous – to be appropriate for the purpose of distributing these loads to the basin

jurisdictions as working target loads to initiate the watershed implementation planning process in all six Bay waster states and the

District.”  Lastly, EPA clearly stated in the November 3rd letter that “EPA expects the Bay watershed states and the district to

immediately move forward to engage local partners on development of the Plans and local level/source target loads.”  Though the

final loadings went down slightly, the level of effort to achieve the new allocations is near identical. 

Link to November 3, 2009 Letter:

http://www.epa.gov/reg3wapd/pdf/pdf_chesbay/Bay_TMDL_Loads_Letter.pdf

 

Comment ID 0218.1.001.001

Author Name: Wright Ronald

Organization: Borough of Everett Area Municipal Authority, Bedford County, Pennsylvania

Will jurisdictions be given more time to adequately develop the final WIPS?

 

The length of time provided to the jurisdictions for the development of the Watershed Implementation Plans was wholly

inadequate and inappropriate, given the level of detail needed by EPA to satisfy "reasonable assurance". The nutrient

allocations were released from EPA on July 1, 2010 and the sediment allocation on August 13, 2010. This is

significantly later than the scheduled 2007 release of Phase 5 of the model and corresponding allocations to the

jurisdictions! Draft WIPs were due to EPA on September 1, 60 days after receiving the nutrient allocations. So while
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EPA was able to substantially miss their schedule by years, jurisdictions were not afforded any additional time.

Additional time must be provided to the jurisdictions to complete their WIPs in order to adequately address issues and

avoid the unachievable backstop provisions that EPA has placed in the draft TMDL. 
 

Response 

 Please see the response to comment 0217.1.001.001

 

Comment ID 0226.1.001.003

Author Name: Harris, Jr. Cecil

Organization: Hanover Courthouse, Hanover County, Virginia

The comment period has not provided adequate time to understand or interpret EPA's proposed allocations based on

the Phase 5.3 Chesapeake Bay Watershed Model; 
 

Response 

Please see the response to comment 0060.1.001.001

 

Comment ID 0227.1.001.006

Author Name: Strauss Sandra

Organization: Pennsylvania Council of Churches

In addition to the statutory requirements that EPA develop a Bay-wide TMDL, EPA is also required to take this action

pursuant to the consent decree in the Fowler case. In that case, EPA was sued for failing to comply with Section 117(g)

and the Bay Agreements. Fowler v. EPA, Case No. 09-cv-00005-CKK, D. D.C., January 5, 2009. That matter was

settled by agreement between the parties. The agreement provides that EPA will develop a Bay wide TMDL "[b]y

December 31, 2010, pursuant to 33 U.S.C. §§ 1313(d) and 1267..." Settlement Agreement Section III.A.1. That

agreement set forth a number of other deadlines for submission and completion of state watershed implementation

plans. Thus, EPA is also required pursuant to the settlement agreement in Fowler to develop a Bay wide TMDL.

 

The May 12, 2009 Executive Order

 

On May 12, 2009, President Obama issued an Executive Order 1350813 concerning restoration and protection of the

Chesapeake Bay. The Order directed seven agencies of the federal government to develop recommendations for

restoring the Chesapeake Bay. With oversight from the EPA Administrator, those agencies were to develop a final

strategy for Bay restoration and protection. On May 12, 2010, such a strategy was issued. One of the goals of the

strategy was for EPA to develop a Bay wide TMDL by December 2010 with full implementation by 2025.14 The
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proposed TMDL, and its finalization by December 31, 2010, will implement this important goal of the Executive Order

and "restoration strategy."." 
 

Response 

The completion date for the Bay TMDL of December 31, 2010 was requested by the states in June 2008 and agreed to by the

Chesapeake Executive Council, which includes the Governors, the Mayor of the District of Columbia and the EPA Administrator.  

 

Comment ID 0227.1.001.020

Author Name: Strauss Sandra

Organization: Pennsylvania Council of Churches

Some might argue that EPA should wait to establish the Bay TMDL until all the WIPs are done, new agricultural

information has been completed for the model (such as accounting for voluntary practices), etc. We emphatically

disagree that EPA should delay in establishing the TMDL. This essential legal framework must be established now. As

comparison of the 2003 allocations and 2010 draft TMDL has shown, the basic information is well known. Changes in

the TMDL allocations which may be envisioned will only be marginal. Bay cleanup will only get harder and more

expensive with delays. 
 

Response 

EPA has considered the comments but will not delay the Bay TMDL.

 

Comment ID 0230.1.001.012

Author Name: Henifin Edward

Organization: Hampton Roads Sanitation District (HRSD)

Before turning to these deficiencies, first we are compelled to point out the severe lack of a meaningful opportunity for

public review and comment on these complex regulatory proposals. The development of the Bay models has required

thousands of hours of time from dozens of EPA staff over many years. However, EPA has not provided an opportunity

for the public to understand how the models work and the implications of changes to the input data sets for model

results. These results define the allocations that EPA has proposed in the TMDL. Therefore, although the model is

being used as far more than a "tool" and is essentially being used to define scope and extent of the TMDL

requirements, it very much represents a "black box" that frustrates opportunities for meaningful public review and

comment. Furthermore, VAMWA has made requests for information to better understand specific issues of interest in

the models, but EPA has not responded to those requests. Against this background of complexity, EPA has only given

the public 45 days to comment on what is arguably the most complex TMDL ever developed in the nation. We believe

that the lack of transparency in combination with a limited review period fails to comply with both the spirit and the letter
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of the Administrative Procedure Act. 
 

Response 

Please see the response to comment 0060.1.001.006.  Also, please note that VAMWA has been participating in many of the

Chesapeake Bay Program’s workgroups since 2000.

 

Comment ID 0232.1.001.001

Author Name: Deboer Jay

Organization: Virginia Association of Realtors

The EPA should delay adoption of the TMDL and backstops for at least one year and until no sooner than December

31, 2011 for the following reasons: 

 

--The regulatory development process the EPA has used for the TMDL has been too rushed. The EPA set

unreasonable deadlines and provided inadequate opportunity for comment both from the public and from the states. It is

wrong for EPA to fail to establish a reasonable adoption process for this federal program that will cost Virginia residents,

businesses and local and state governments billions of dollars. It is illegal for EPA to claim it had to do this because it

settled a lawsuit to which Virginia was not even a party. 
 

Response 

Please see the response to comment 0062.1.001.004.  

 

Comment ID 0235.1.001.002

Author Name: Helsel, Jr. Gordon

Organization: City of Poquoson, Virginia

The EPA's program development is too fast-paced to adequately address and allow for public comment. 
 

Response 

Please see the response to comment 0060.1.001.001

 

Comment ID 0235.1.001.008
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Author Name: Helsel, Jr. Gordon

Organization: City of Poquoson, Virginia

We fear that implementing absurdly rigorous requirements will backfire, reducing public support of the Chesapeake Bay

clean up movement. The EPA is choosing a highly political, rushed, enormous program. The bay would be better

served if program development slowed down so that accurate input data, more independent scientific verification,

phased implementation, and cost benefit analyses could be included.

 

We understand that efforts to clean the bay must be strengthened. We understand that restoring the Chesapeake Bay

will improve our lives, our City and the region. The question is not whether the Bay should be restored, but how. We

urge you to slow the process down, consider the feasibility of meeting requirements on a local level, and try to

anticipate any unintended consequences that might result from this program. From the outside looking in, it appears

that there is too much emphasis on meeting arbitrary deadlines, and not enough on scrutinizing technical details. The

Chesapeake Bay, the millions of people living in its watershed, and our economic future depend on this program

succeeding. It must be developed and implemented more thoughtfully. 
 

Response 

 Please see the response for comment 0137.1.001.004

 

Comment ID 0235.1.001.009

Author Name: Helsel, Jr. Gordon

Organization: City of Poquoson, Virginia

The Chesapeake Bay TMDL program is too fast-paced to allow public comments to be made and considered in

program development. As discussed in the Hampton Roads Planning District Commission comments, the 45-day public

comment period is too short. It does not provide the public adequate time to analyze and comment on such a vast,

complicated program.

 

The comment schedule also places too little time between public comment and TMDL publication deadlines. There is

not sufficient time for the EPA to both review state strategies and adequately address the anticipated volume of public

comments. There are only 57 calendar and 37 business days between the public comment deadline and final TMDL

publication. There are only 32 calendar and 22 working days between Virginia Phase I WIP finalization and TMDL

publication. Valid comments will not be given their due consideration in the interest of meeting a deadline. 
 

Response 

Please see the response to comment 0060.1.001.001
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Comment ID 0235.1.001.018

Author Name: Helsel, Jr. Gordon

Organization: City of Poquoson, Virginia

WHEREAS, TMDL is a fast-paced aggressive program to improve Chesapeake Bay water quality; and 
 

Response 

EPA thanks you for your comments on the draft Chesapeake Bay TMDL. Please see the response to comments 0137.1.001.004 and

0153.001.003 for more information on the process and timetable used to develop the TMDLs and WIPs.

 

 

Comment ID 0238-cp.001.001

Author Name: Pangraze P.

Organization: Holladay Properties, Inc.

The EPA should delay adoption of the TMDL and backstops for at least one year and until no sooner than December

31, 2011 for the following reasons:

 

The regulatory development process EPA has used for the TMDL has been too rushed. EPA set unreasonable

deadlines and provided inadequate opportunity for comment both from the public and from the states. It is wrong for

EPA to fail to establish a reasonable adoption process for this federal program that will cost Virginia residents,

businesses and local and state governments billions of dollars. It is illegal for EPA to claim it had to do this because it

settled a lawsuit to which Virginia was not even a party. 
 

Response 

Please see the response to comment 0060.1.001.001

 

Comment ID 0249.1.001.001

Author Name: Mixell John

Organization: Fort Littleton Wastewater

Will jurisdictions be given more time to adequately develop the final WIPS?

 

The length of time provided to the jurisdictions for the development of the Watershed Implementation Plans was wholly
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inadequate and inappropriate, given the level of detail needed by EPA to satisfy "reasonable assurance". The nutrient

allocations were released from EPA on July 1, 2010 and the sediment allocation on August 13, 2010. This is

significantly later than the scheduled 2007 release of Phase 5 of the model and corresponding allocations to the

jurisdictions! Draft WIPs were due to EPA on September 1, 60 days after receiving the nutrient allocations. So while

EPA was able to substantially miss their schedule by years, jurisdictions were not afforded any additional time.

Additional time must be provided to the jurisdictions to complete their WIPs in order to adequately address issues and

avoid the unachievable backstop provisions that EPA has placed in the draft TMDL. 
 

Response 

Please see the response to comment 0217.1.001.001.

 

Comment ID 0253.1.001.019

Author Name: Hazelett Virgil

Organization: County of Henrico, Virginia

If EPA is truly committed to an adaptive management approach to the TMDLs, it would adopt them based upon the

allocations in the Tributary Strategies and then update the TMDLs when the Phase 5.3 CBWM is fully transparent,

developed and calibrated to within an acceptable margin of uncertainty. No time would be lost if EPA's accountability

framework remains in place to ensure that progress toward achieving the Tributary Strategy allocations continues while

work on the Phase 5.3 CBWM and model inputs are underway. In fact, the approach we recommend likely would

achieve our mutual water quality goals for the Bay more efficiently, cost-effectively, and quickly by fostering the federal,

state, and local partnership that is so critical to an undertaking of this magnitude. EPA's slavish adherence to an

artificial deadline for establishing the TMDLs and its heavy-handed and opaque approach to date serves only to

undermine that partnership and create distrust and resistance on the part of those who will bear the burden. 
 

Response 

Please see the response to comment 0061.1.001.008.

 

Comment ID 0265.1.001.005

Author Name: Clark, Stan

Organization: Hampton Roads Planning District Commission (HRPDC), Hampton, Virginia

At the Commission meeting on October 20, 2010, the HRPDC acted to endorse the following position and attached

comments. 

 

• The EPA has failed to provide the localities with a reasonable opportunity to review, evaluate, and comment on the
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basis for the proposed allocations. 
 

Response 

Please see the response to comment 0060.1.001.001 regarding the comment period.

 

Comment ID 0269.1.001.001

Author Name: Mixell John

Organization: Forbes Road School District

Will jurisdictions be given more time to adequately develop the final WIPS?

 

The length of time provided to the jurisdictions for the development of the Watershed Implementation Plans was wholly

inadequate and inappropriate, given the level of detail needed by EPA to satisfy "reasonable assurance". The nutrient

allocations were released from EPA on July 1, 2010 and the sediment allocation on August 13, 2010. This is

significantly later than the scheduled 2007 release of Phase 5 of the model and corresponding allocations to the

jurisdictions! Draft WIPs were due to EPA on September 1, 60 days after receiving the nutrient allocations. So while

EPA was able to substantially miss their schedule by years, jurisdictions were not afforded any additional time.

Additional time must be provided to the jurisdictions to complete their WIPs in order to adequately address issues and

avoid the unachievable backstop provisions that EPA has placed in the draft TMDL. 
 

Response 

 Please see the response to comment 0217.1.001.001.

 

Comment ID 0291-cp.001.001

Author Name: Koch E.

Organization: North Middleton Authority

Will jurisdictions be given more time to adequately develop the final WIPS? The length of time provided to the

jurisdictions for the development of the Watershed Implementation Plans was wholly inadequate and inappropriate,

given the level of detail needed by EPA to satisfy "reasonable assurance". The nutrient allocations were released from

EPA on July 1, 2010 and the sediment allocation on August 13, 2010. This is significantly later than the scheduled 2007

release of Phase 5 of the model and corresponding allocations to the jurisdictions! Draft WIPs were due to EPA on

September 1, 60 days after receiving the nutrient allocations. So while EPA was able to substantially miss their

schedule by years, jurisdictions were not afforded any additional time. Additional time must be provided to the

jurisdictions to complete their WIPs in order to adequately address issues and avoid the unachievable backstop

provisions that EPA has placed in the draft TMDL. 
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Response 

Please see the response to comment 0217.1.001.001.

 

Comment ID 0298.2.001.008

Author Name: Clark Stan

Organization: Hampton Roads Planning District Commission (HRPDC)

II. EPA HAS FAILED TO PROVIDE THE CITY OF NEWPORT NEWS WITH SUFFICIENT TIME TO REVIEW,

EVALUATE, AND COMMENT ON THE DRAFT TMDLs 

 

Despite the enormous size and complexity of the 2,000 page plus TMDL documents released on Sept. 24, 2010, the

socio-economic consequences of the proposed allocations, and the arbitrary nature of EPA‘s decision to establish the

TMDLs by Dec 31, 2010 when it could have given the public additional time to comment. The City does not have

sufficient time to adequately review and respond to the TMDLs in detail. Also, the length of time between the deadline

for submission of comments, November 8, 2010 and the December 31, 2010 date EPA has set for finalizing the TMDLs

indicates that the EPA simply will not have the time to conduct anything more than the most cursory of analysis of the

comments. The City of Newport News will defend vigorously any claim of waiver due to failure to submit comments to

the TMDLs on the basis that insufficient time was given to adequately respond. 
 

Response 

Please see the response to comment 0060.1.001.001. EPA is working diligently to review and respond to all comments and modify

the TMDL as necessary based on the public comments and EPA’s responses.  EPA’s review process insured that comments

requiring modification of the TMDL would be identified early in order to make the necessary changes were made if needed.  

 

Comment ID 0300.1.001.002

Author Name: Whirley Gregory

Organization: Virginia Department of Transportation (VDOT)

we think that EPA has unnecessarily complicated the task by mandating a Dec. 31, 2010, deadline for issuing the

TMDL, rather than taking full advantage of the later court-mandated deadline of May 2011. This aggressive schedule

has also created problems for the states with the required schedule for development of their respective WIPs. VDOT

requests that the EPA follow a more reasonable timetable for both the WIPs being developed by the states and the

TMDL development. VDOT is concerned that the current schedule does not provide the time to accurately evaluate and

model conditions in the stream sheds/Bay, to compile the necessary data, to develop detailed action plans, or to

understand the cost implications to the regulated community. The compressed schedule has certainly contributed to the
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deficiencies identified by EPA with all the draft WIPs developed by the states and especially to the failure in all WIPs to

satisfy the reasonable assurance requirement. In striving to meet the interim deadlines, EPA has limited opportunities

for stakeholders to understand the technical basis and policy choices on which the target allocations are based.

Stakeholders should have several months, at a minimum, to understand the issues involved, to comment on the draft

WIP and draft TMDL, and to assess the potential impacts. The proposed 45-day comment period is inadequate for

stakeholders to provide informed comments and for EPA and the states to adequately address substantive comments.

Therefore, VDOT respectfully requests that EPA evaluate the comments on the draft TMDL, reissue a revised draft

TMDL in response to public comment, and allow another 45 day public comment period on the draft TMDL prior to the

publication of the final TMDL.

 

As noted earlier, the compressed preparation period has led to a lack of detailed plans in the Virginia WIP, which has

made it impossible for VDOT to evaluate the cost implications of meeting the draft TMDL and WIP requirements. 
 

Response 

Please see the response to comment 0062.1.001.004

 

Comment ID 0300.1.001.006

Author Name: Whirley Gregory

Organization: Virginia Department of Transportation (VDOT)

The ability to provide meaningful input is also hampered by the sheer scale and complexity of this TMDL and WIP

process. For instance, in Virginia alone there are expected to be about 100 aggregated WLAs allocated by the TMDL

among MS4 permittees. An additional complicating factor is the fact that the TMDLs and WLAs are issued by EPA,

while the WIPs are issued by the state. Submitting TMDL comments to EPA and WIP comments to the state creates an

artificial distinction between what are, essentially, inter-related issues. These complexities and limited time for review

make it very challenging to provide meaningful input and provide recommendations that address the concerns of all

stakeholders. 
 

Response 

Please see the response to comment 006.1.001.001

 

Comment ID 0301.1.001.001

Author Name: Pappas Peter

Organization: Middletown Borough Authority

Will jurisdictions be given more time to adequately develop the final WIPS?

Chapter 1 – Comments and Responses TMDL Timeline

295512/27/2010 06:44 PM EST



 

 

The length of time provided to the jurisdictions for the development of the Watershed Implementation Plans was wholly

inadequate and inappropriate, given the level of detail needed by EPA to satisfy "reasonable assurance". The nutrient

allocations were released from EPA on July 1, 2010 and the sediment allocation on August 13, 2010. This is

significantly later than the scheduled 2007 release of Phase 5 of the model and corresponding allocations to the

jurisdictions! Draft WIPs were due to EPA on September 1, 60 days after receiving the nutrient allocations. So while

EPA was able to substantially miss their schedule by years, jurisdictions were not afforded any additional time.

Additional time must be provided to the jurisdictions to complete their WIPs in order to adequately address issues and

avoid the unachievable backstop provisions that EPA has placed in the draft TMDL. 
 

Response 

Please see the response to comment 0217.1.001.001.

 

Comment ID 0312-cp.001.001

Author Name: Nguyen Vinh

Organization: Northern Virginia Association of Realtors (NVAR)

NVAR appreciated the willingness of EPA officials to meet with industry representatives in October. We believe it was a

productive discussion on the effect this plan will have on the development industry.

 

However, several concerns remain on the implementation details and overall cost-effectiveness of the plan. As a result,

we urge the EPA to delay adoption of the TMDL allocations for at least one year in order to address several issues: 
 

Response 

Please see the response to comment 0062.1.001.004.

 

Comment ID 0312-cp.001.005

Author Name: Nguyen Vinh

Organization: Northern Virginia Association of Realtors (NVAR)

The EPA should give immediate consideration to the above issues and delay implementation of the TMDL allocations

until such time as all parties can be assured of the true costs of these requirements. 
 

Response 
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The Clean Water Act (CWA) Section 303(d) requires TMDLs to be established for impaired or threatened waters at a level

necessary to implement the applicable water quality standards with seasonal variations and a margin of safety. Federal regulations

at 40 CFR Section 130.7(c) track the statute and require TMDLs to be developed at levels necessary to attain and maintain the

applicable narrative and numerical water quality standard with seasonal variations and a margin of safety and that take into account

critical conditions. TMDLs are to include wasteload allocations for each point source and load allocations for nonpoint sources.

Neither the CWA nor EPA’s implementing regulations require the state or EPA to consider the costs to implement the TMDL when

establishing the TMDL at a level necessary to implement the applicable water quality standards

 

Comment ID 0313-cp.001.001

Author Name: Opalisky Larry

Organization: Curwensville Municipal Authority

Will jurisdictions be given more time to adequately develop the final WIPS?

The length of time provided to the jurisdictions for the development of the Watershed Implementation Plans was wholly

inadequate and inappropriate, given the level of detail needed by EPA to satisfy "reasonable assurance". The nutrient

allocations were released from EPA on July 1, 2010 and the sediment allocation on August 13, 2010. This is

significantly later than the scheduled 2007 release of Phase 5 of the model and corresponding allocations to the

jurisdictions! Draft WIPs were due to EPA on September 1, 60 days after receiving the nutrient allocations. So while

EPA was able to substantially miss their schedule by years, jurisdictions were not afforded any additional time.

Additional time must be provided to the jurisdictions to complete their WIPs in order to adequately address issues and

avoid the unachievable backstop provisions that EPA has placed in the draft TMDL. 
 

Response 

Please see the response to comment 0217.1.001.001.

 

Comment ID 0314.001.006

Author Name: Santulli Thomas

Organization: Southern Tier Central Regional Planning and Development Board (STCRPDB)

The proposed timeline for establishing the final TMDL (by December 31, 2010) does not allow sufficient time for EPA to

develop equitable allocations or for the states to prepare realistic Watershed Implementation Plans to meet those

allocations. New York's Local Pilot Project (for which STCRPDB is the local partner) has not yet resulted in any

recommendations concerning the achievability and cost-effectiveness of the proposed scenarios that are being

evaluated. These analyses were intended to inform the development of New York's Draft WIP, which was submitted on

September 1 . Technical support to the states has also been delayed. Additional time and guidance are needed to

develop a TMDL and state WIPs that are equitable and achievable . 
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Response 

Please see the responses to comments 0060.1.001.001 and 0067.1.001.020.

 

Comment ID 0327.1.001.006

Author Name: Stewart Steve

Organization: Baltimore County

The draft Phase II WIP is scheduled to be submitted to EPA by June 1, 2011. This time frame is too short to be able to

compile a Watershed Implementation Plan given the number of stakeholders involved at the local level. The time frame

for the draft submittal should be extended to September 1, 2011 with the final in place by December 31, 2011. 
 

Response 

The Bay jurisdictions voiced their concerns with the Phase II watershed implementation plan (WIP) timeline to the EPA at the

October 2010 Principal’s Staff Committee (PSC) Meeting.  Shawn Garvin, the EPA Region III Regional Administrator informed

the jurisdictions of his willingness to hear their concerns and discuss their options in January 2011 after the finalization of the

Chesapeake Bay TMDL and Phase I WIPs.    

 

Comment ID 0331.1.001.010

Author Name: Wilson B.

Organization: City of Virginia Beach, Virginia

II. EPA HAS FAILED TO PROVIDE THE CITY OF VIRGINIA BEACH, VIRGINIA WITH SUFFICIENT TIME TO

REVIEW, EVALUATE, AND COMMENT ON THE DRAFT TMDLs

 

Despite the enormous size and complexity of the TMDL documents released on September 24, 2010 the grave socio-

economic consequences of the proposed allocations, and the arbitrary nature of EPA‘s decision to establish the TMDLs

by Dec 31, 2010, when it could have given the public additional time to comment had it simply observed the May 2011

deadline in the consent decree, the City has not have sufficient time to adequately review and respond to the TMDLs in

detail. Forty five days is certainly not adequate to assemble all of the information necessary to respond to the TMDLs.

Further, the City will defend vigorously any claim of waiver due to failure to submit comments on the TMDLs on the

basis that insufficient time was given to adequately respond. 
 

Response 

Please see the response to comment 0060.1.001.001. EPA is working diligently to review and respond to all comments and modify
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the TMDL as necessary based on the public comments and EPA’s responses.  EPA’s review process insured that comments

requiring modification of the TMDL would be identified early in order to make the necessary changes were made if needed.  

 

Comment ID 0331.1.001.023

Author Name: Wilson B.

Organization: City of Virginia Beach, Virginia

If EPA is truly committed to an adaptive management approach to the TMDLs, it would adopt them based upon the

allocations in the Tributary Strategies and then update the TMDLs when the Phase 5.3 CBWM is fully transparent,

developed and calibrated to within an acceptable margin of uncertainty. No time would be lost if EPA‘s accountability

framework remains in place to ensure that progress toward achieving the Tributary Strategy allocations continues while

work on the Phase 5.3 CBWM and model inputs are underway. In fact, the approach the City recommends likely would

achieve our mutual water quality goals for the Bay more efficiently, cost-effectively, and quickly by fostering the federal,

state, and local partnership that is so critical to an undertaking of this magnitude. EPA‘s inexplicable adherence to an

artificial deadline for establishing the TMDLs and its deeply-flawed approach to date serves only to undermine that

partnership and instead cause significant hardship to the City of Virginia Beach and its citizens, who will ultimately be

forced to bear the burden of compliance. 
 

Response 

Please see the response to comment 0061.1.001.008.

 

Comment ID 0332.1.001.001

Author Name: McNeal Brian

Organization: Rebkee Company

We at the Rebkee Company have great concerns with the draft TMDL and backstops proposed by the EPA, many of

which have already been raised by Governor McDonnell and Secretary Domenech

 

o The regulatory development process EPA has used for the TMDL has been too rushed. EPA set unreasonable

deadlines and provided inadequate opportunity for comment both from the public and from the states. It is wrong for

EPA to fail to establish a reasonable adoption process for this federal program that will cost Virginia residents,

businesses and local and state governments billions of dollars. It is illegal for EPA to claim it had to do this because it

settled a lawsuit to which Virginia was not even a party. 
 

Response 

Please see the responses to comments 0060.1.001.001 and 0062.1.001.004.
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Comment ID 0341.1.001.002

Author Name: Anderson David

Organization: Virginia Fountainhead Alliance

The EPA, however, set unrealistic deadlines for establishing the TMDL. Even though the EPA itself was unable to keep

to the schedule, it insisted that Virginia and the other Bay states do so. Public comment was limited to a scant 45 days.

It was not until July 1 that EPA produced the draft allocation numbers for nitrogen and phosphorus and not until August

15 that EPA produced a draft allocation for sediment. First drafts of the Virginia WIP were due September 1! Thus,

Virginia was given two weeks to devise a sophisticated solution for a complex problem that has been more than 400

years in the making. 
 

Response 

Please see the responses to comments 0060.1.001.001 and 0062.1.001.004.

 

Comment ID 0341.1.001.006

Author Name: Anderson David

Organization: Virginia Fountainhead Alliance

Last July, at an oversight hearing of the Virginia House of Delegates Committee on Agriculture, Chesapeake and

Natural Resources, the Alliance called for enlargement of time in order to produce a state WIP that is thoughtful,

necessary, cost-effective, and representative of a stable consensus. The compressed schedule, the lack of meaningful

opportunity for public comment, and the reliance on flawed and tardy data have produced a result that is unworthy of its

stated goal: restoration of the national treasure that is the Chesapeake Bay. The Alliance continues to believe that

doing it right is more important than doing it fast and recommends expanding the time to provide for an inclusive and

truly deliberative process. 
 

Response 

Please see the responses to comments 0060.1.001.001, 0062.1.001.004 and 0067.1.001.020.

 

Comment ID 0358-cp.001.001

Author Name: Hassinger Mark

Organization: WestDulles Properties
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The EPA should delay adoption of the TMDL and backstops for at least one year and until no sooner than December

31, 2011 for the following reasons:

 

--The regulatory development process EPA has used for the TMDL has been too rushed. EPA set unreasonable

deadlines and provided inadequate opportunity for comment both from the public and from the states. It is wrong for

EPA to fail to establish a reasonable adoption process for this federal program that will cost Virginia residents,

businesses and local and state governments billions of dollars. It is illegal for EPA to claim it had to do this because it

settled a lawsuit to which Virginia was not even a party.

 
 

Response 

Please see the responses to comments 0060.1.001.001, 0062.1.001.004.

 

Comment ID 0359.1.001.005

Author Name: Candland Matthew

Organization: Carroll County Water Resources Coordination Council (WRCC), Carroll County, Maryland

The WRCC is exactly the type of intergovernmental entity envisioned by state agencies in the implementation of

watershed management. We have worked hard to develop and adopt a groundbreaking "Water Resources Element"

creating a cornerstone plan for the County's long-term water, wastewater and water-related natural resources. Having

engaged in intense, cross-boundary scientific study and policy analysis of area water issues, we know from experience

how difficult and complex these issues can be. Our hope is that the politically-motivated rush for rapid implementation

does not inadvertently created flawed regulations and unintended consequences. 
 

Response 

EPA and its jurisdictional partners have been working on the Bay TMDL for 5 years in an open and transparent manner which has

included over 400 stakeholder meetings in the past two years.  Please see the responses to comments 0060.1.001.001 and

0062.1.001.004 for additional information.  

 

Comment ID 0360-cp.001.001

Author Name: Wells Eric

Organization: WestDulles Properties

The EPA should delay adoption of the TMDL and backstops for at least one year and until no sooner than December

31, 2011 for the following reasons:
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--The regulatory development process EPA has used for the TMDL has been too rushed. EPA set unreasonable

deadlines and provided inadequate opportunity for comment both from the public and from the states. It is wrong for

EPA to fail to establish a reasonable adoption process for this federal program that will cost Virginia residents,

businesses and local and state governments billions of dollars. It is illegal for EPA to claim it had to do this because it

settled a lawsuit to which Virginia was not even a party.  
 

Response 

Please see the responses to comments 0060.1.001.001 and 0062.1.001.004.

 

Comment ID 0362-cp.001.001

Author Name: Chillemi A.

Organization:  

The EPA should delay adoption of the TMDL and backstops for at least one year and until no sooner than December

31, 2011 for the following reasons:

 

• The regulatory development process EPA has used for the TMDL has been too rushed. EPA set unreasonable

deadlines and provided inadequate opportunity for comment both from the public and from the states. It is wrong for

EPA to fail to establish a reasonable adoption process for this federal program that will cost Virginia residents,

businesses and local and state governments billions of dollars. It is illegal for EPA to claim it had to do this because it

settled a lawsuit to which Virginia was not even a party. 
 

Response 

Please see the responses to comments 0060.1.001.001 and 0062.1.001.004.

 

Comment ID 0366-cp.001.001

Author Name: Melchione Pete

Organization: Southland Corporation

The EPA should delay adoption of the TMDL and backstops for at least one year and until no sooner than December

31, 2011 for the following reasons:

 

--The regulatory development process EPA has used for the TMDL has been too rushed. EPA set unreasonable

deadlines and provided inadequate opportunity for comment both from the public and from the states. It is wrong for

EPA to fail to establish a reasonable adoption process for this federal program that will cost Virginia residents,
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businesses and local and state governments billions of dollars.

 

--It is illegal for EPA to claim it had to do this because it settled a lawsuit to which Virginia was not even a party. 
 

Response 

Please see the responses to comments 0060.1.001.001 and 0062.1.001.004.

 

For a comprehensive  discussion of legal issues see EPA Essay Response to Legal Issues provided in response to comment number

0293.1.001.014.

 

Comment ID 0368-cp.001.001

Author Name: Myers Kenneth

Organization: Borough of Huntingdon

Will jurisdictions be given more time to adequately develop the final WIPS?

The length of time provided to the jurisdictions for the development of the Watershed Implementation Plans was wholly

inadequate and inappropriate, given the level of detail needed by EPA to satisfy "reasonable assurance". The nutrient

allocations were released from EPA on July 1, 2010 and the sediment allocation on August 13, 2010. This is

significantly later than the scheduled 2007 release of Phase 5 of the model and corresponding allocations to the

jurisdictions! Draft WIPs were due to EPA on September 1, 60 days after receiving the nutrient allocations. So while

EPA was able to substantially miss their schedule by years, jurisdictions were not afforded any additional time.

Additional time must be provided to the jurisdictions to complete their WIPs in order to adequately address issues and

avoid the unachievable backstop provisions that EPA has placed in the draft TMDL. 
 

Response 

Please see the response to comment 0217.1.001.001.

 

Comment ID 0375-cp.001.001

Author Name: Wells Kyle

Organization: WestDulles Properties

The EPA should delay adoption of the TMDL and backstops for at least one year and until no sooner than December

31, 2011 for the following reasons:

 

• The regulatory development process EPA has used for the TMDL has been too rushed. EPA set unreasonable

deadlines and provided inadequate opportunity for comment both from the public and from the states. It is wrong for
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EPA to fail to establish a reasonable adoption process for this federal program that will cost Virginia residents,

businesses and local and state governments billions of dollars. It is illegal for EPA to claim it had to do this because it

settled a lawsuit to which Virginia was not even a party. 
 

Response 

EPA notes that the TMDL is not a regulation.  Please see the responses to comments 0060.1.001.001, 0062.1.001.004 and

0227.1.001.006.

 

Comment ID 0376.1.001.023

Author Name: Smith Brooks

Organization: Virginia Manufacturers Association VMA

The accelerated pace established by EPA undermines EPA's claims that it values stakeholder input and desires a

transparent and open TMDL development process. This is especially true given the fact that the consent decrees that

EPA relies upon as the basis for the accelerated timetable don't require the Bay TMDL to be completed until May 2011.

EPA itself has chosen to move the deadline up to December 2010. 
 

Response 

Please see the responses to comments 0060.1.001.001 and 0062.1.001.004.

 

Comment ID 0376.1.001.025

Author Name: Smith Brooks

Organization: Virginia Manufacturers Association VMA

Virginia's regulatory programs, reviewed and approved by EPA, establish nutrient and corresponding sediment

allocations that will achieve significant additional reductions in nutrient and sediment loadings to the Bay watershed.

Industrial point sources have made significant investments based on these regulatory expectations. EPA has now

threatened to turn the Virginia program on its head, proposing drastically different allocations and expectations, and it

has done so through an expedited regulatory process that does not allow sufficient time to address fundamental

technical and modeling concerns.

 

EPA acknowledges that the model is continuing to evolve, that there are technical errors to be corrected, and that the

model results do not always accurately predict on-the-ground results. Yet the expedited process EPA has established

does not allow time to address those deficiencies and concerns. 
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Response 

In 1997, EPA conducted a year long evaluation to assess the progress that has been made toward reduction of nitrogen and

phosphorus delivered to the Bay.  The evaluation noted that wastewater discharges reduced their loads by 51% and implementation

of nutrient best management practices from nonpoint sources loadings of nitrogen and phosphorus reduced loadings by 7 and 9

percent, respectively.  EPA and the seven impacted jurisdiction again reevaluated the nutrient and sediment reductions in 2007.  The

reevaluation found that sufficient progress had not been made toward improving water quality in the Chesapeake Bay and its tidal

tributaries and that nutrients and sediment remained a source of significant impairment for the Bay.

 

After decades of regulatory and management initiatives to address the nutrient and sediment discharges, the Bay remains impaired.

As required by Section 303(d) of the CWA and its implementing regulations, EPA is establishing this TMDL to address the

impaired Chesapeake Bay and its tributaries.  Section 1.2 of the final TMDL document provides a detailed description of the many

activities and actions that have preceded this TMDL. 

 

While EPA recognizes Virginia’s past regulatory programs, EPA believes that for the Bay to reach an unimpaired state, a more

comprehensive plan with a clear target must be applied. This TMDL with its accountability framework lays the foundation for

achieving water quality standards within the Bay.  Please see the responses to comments 0060.1.001.001 and 0062.1.001.004

regarding the comment period and TMDL development deadline.  Please refer to response to comment 0379.1.001.006 with regards

to comments regarding the Bay models.

 

Comment ID 0380.1.001.005

Author Name: Lyskava Paul

Organization: Pennsylvania Forest Products Association

4. Process, Timetable and Public Comment - The Pennsylvania Department of Environmental Protection has made an

effort at soliciting the feedback and assistance from stakeholder such as ourselves throughout the development of the

WIP. As a stakeholder, we feel that the timetable established by EPA has been overly ambitious and its accelerated

nature has been an unnecessarily detriment to the development of Pennsylvania's WIP, resulting in needless conflict as

it relates to EPA's evaluation of Pennsylvania's WIP deficiencies and threats of backstop allocations. We feel that EPA

has failed to appreciate the budget constraints being experienced by states during this WIP development process. We

found the delays in EPA providing state's with the final draft sediment load allocations to be detrimental to the

development of the WIP. We also find lack of information on the specifics of the Bay model an obstacle for stakeholders

and the public when providing comment on the TMDL and state WIP. We would ask that EPA revise ease its timetable

through the remainder of the process to support the development a better product. 
 

Response 

Please see the responses to comments 0060.1.001.001 and 0062.1.001.004.  With regards to the WIP process, please refer to

response to comment 0067.1.001.009 and section 8 of the TMDL report.
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Comment ID 0384-cp.001.001

Author Name: Page T.

Organization:  

The EPA should delay adoption of the TMDL and backstops for at least one year and until no sooner than December

31, 2011 for the following reasons:

 

• The regulatory development process EPA has used for the TMDL has been too rushed. EPA set unreasonable

deadlines and provided inadequate opportunity for comment both from the public and from the states. It is wrong for

EPA to fail to establish a reasonable adoption process for this federal program that will cost Virginia residents,

businesses and local and state governments billions of dollars. It is illegal for EPA to claim it had to do this because it

settled a lawsuit to which Virginia was not even a party. 
 

Response 

Please see the responses to comments 0060.1.001.001 and 0062.1.001.004.  

 

Comment ID 0389.1.001.011

Author Name: Iwanowicz Peter

Organization: New York State Department of Environmental Conservation

B. EPA Delayed Any Decision With Respect To Upstream Reductions in Approving the LI Sound TMDL.

 

Not only did EPA not require the upstream states to participate in the LI Sound TMDL, it approved a rather unspecified

process that might, but not necessarily result in, the delayed participation of the upstream states. The LI Sound TMDL

approved by EPA delayed even consideration of any upstream reductions until a planned "TMDL revision scheduled for

2003," the intent of which was to "describe a framework for managing these upstream sources and a schedule for

implementing Phase IV nitrogen reduction actions." LI Sound TMDL at 46; see also id. at 33 ("Because New York and

Connecticut cannot enforce nitrogen reductions from point and atmospheric sources in other states ..., EPA will need to

take the lead on future interstate WLNLA needs."). Indeed, as of the filing of these comments, studies with respect to

upstream reductions are continuing, but no TMDL revisions have yet been issued. See, e.g., EPA, "Total Maximum

Daily Loads at Work in Connecticut & New York: Restoring the Long Island Sound While Saving Money, Lessons in

Innovation and Collaboration," at 4 (Dec. 2009) (discussion of efforts to better define nitrogen sources and loads in the

Upper Connecticut River Basin).[FN11] Thus, as things stand today, the upstream states have been allowed a nine-

year delay in participating in the LI Sound TMDL. By contrast, EPA is not affording New York any additional time here.

 

[FN11] Found at http://www.epa.gov/owow/tmdl/tmdlsatwork/pdti'long_island_technical.pdf. 
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Response 

The process and procedures used in the Long island Sound TMDL are not relevant to the Chesapeake Bay TMDL.  Each TMDL is

unique to its watershed, stakeholders, sources and point in time during the establishment of that TMDL.  In order for the

Chesapeake Bay to meet water quality standards, EPA can not accept an “unspecified process that might, but not necessarily result

in, the delayed participation of the upstream states” as the commenter proposes.  EPA has been working with all jurisdictions to

develop the Chesapeake Bay TMDL since 2005.  EPA has provided NY adequate time.  Please refer to response to comment

0267.1.001.006 with regards to why upstream States need to comply with the TMDL.

 

Comment ID 0389.1.001.019

Author Name: Iwanowicz Peter

Organization: New York State Department of Environmental Conservation

The TMDL Implementation Deadline is Unfair to NY

 

Despites the time differences on when each state entered the Bay restoration effort all states now have same 2025

deadline to complete implementation of the proposed TMDL. EPA  requiring  the same implementation deadline of all

states unfairly gives the Bay states 40+yrs for implementation and the headwater states, like New York, only 25 years. 
 

Response 

Since the initiation of the Bay TMDL all of the watershed jurisdictions have been working to meet the same achievement dates.

Please see the response to comment 0080-cp.001.002.

 

Comment ID 0390-cp.001.001

Author Name: Fultz Fred

Organization: Municipal Authority of the Township of Union, Pennysylvania

Will jurisdictions be given more time to adequately develop the final WIPS?

The length of time provided to the jurisdictions for the development of the Watershed Implementation Plans was wholly

inadequate and inappropriate, given the level of detail needed by EPA to satisfy "reasonable assurance". The nutrient

allocations were released from EPA on July 1, 2010 and the sediment allocation on August 13, 2010. This is

significantly later than the scheduled 2007 release of Phase 5 of the model and corresponding allocations to the

jurisdictions! Draft WIPs were due to EPA on September 1, 60 days after receiving the nutrient allocations. So while

EPA was able to substantially miss their schedule by years, jurisdictions were not afforded any additional time.

Additional time must be provided to the jurisdictions to complete their WIPs in order to adequately address issues and
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avoid the unachievable backstop provisions that EPA has placed in the draft TMDL. 
 

Response 

Please see the response to comment 0217.1.001.001.

 

Comment ID 0405.001.001

Author Name: Lagowski Paul

Organization: BAE Systems

Will jurisdictions be given more time to adequately develop the final WIPS? The length of time provided to the

jurisdictions for the development of the Watershed Implementation Plans was wholly inadequate and inappropriate,

given the level of detail needed by EPA to satisfy "reasonable assurance". The nutrient allocations were released from

EPA on July 1, 2010 and the sediment allocation on August 13, 2010. This is significantly later than the scheduled 2007

release of Phase 5 of the model and corresponding allocations to the jurisdictions! Draft WIPs were due to EPA on

September 1, 60 days after receiving the nutrient allocations. So while EPA was able to substantially miss their

schedule by years, jurisdictions were not afforded any additional time. Additional time must be provided to the

jurisdictions to complete their WIPs in order to adequately address issues and avoid the unachievable backstop

provisions that EPA has placed in the draft TMDL. 
 

Response 

Please see the response to comment 0217.1.001.001.

 

Comment ID 0408-cp.001.005

Author Name: Koon Teresa

Organization: West Virginia Department of Environmental Protection and West Virginia Department Agriculture

Timeline - EPA did not honor deadlines to states yet held the states to strict and unworkable time frames. EPA did not

deliver nutrient cap loads to states until July 1, 2010 and sediment allocations until August 13 2010, yet states were still

required to submit draft WIPs by September 1, 2010. This did not allow adequate time to run scenarios through the

model or to develop a sound implementation plan. In addition, in the haste to work with states to run scenarios, errors

were often made by EPA causing additional delays for the states. Miscalculations and misunderstandings about how

BMPs should be represented were an ongoing challenge between EPA and West Virginia that could have been avoided

had more time been available. We are currently in the 9th hour without a successful scenario model run and have

limited ability to modify our WIP. 
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Response 

Please see the responses to comments 0067.1.001.020 and 0217.1.001.001.

 

Comment ID 0409.1.001.001

Author Name: Salada Ian

Organization: Penn State University

1. The TMDL lists backstop allocations imposed by EPA because the jurisdictions WIP did not provide sufficient

assurance that programs would be implemented to achieve the necessary pollution load reductions. The jurisdictions

have until November 29, 2010 to re-submit a WIP that meets EPA criteria. Based on this, the final TMDL (due to be

issued December 31, 2010) may or may not be the backstop values or values set by the WIP. Therefore, we think that it

is counterproductive to expect the public to comment on a TMDL by November 8, 2010 that may or may not be the

indicated backstop values. A time extension for comments should be granted to give the public opportunity to

comments on the final TMDL.  
 

Response 

During the public comment period, EPA provided for the public both the Backstop allocations if the State WIPs did not meet EPA’s

criteria and allocations if the WIP’s were acceptable. Commenters had the opportunity comment on both sets of allocations. Please

refer to Section 8 of the final TMDL for information regarding EPA’s final evaluation of the WIPs.  EPA has reconsidered its

approach to backstop allocations as proposed in the draft TMDL. This is in large part due to the improved final state WIPs and

informative comments on the issue. The final TMDL places much greater emphasis on state WIPs and less emphasis on backstops

in deriving the loading allocations for all sectors. 

 

Comment ID 0411.1.001.010

Author Name: Moon Michael

Organization: Public Works and Utilities, City of Manassas, Virginia

Until the actual allocation are made the City can not provide comments on the full extent and breadth of the impact of

the WIP on the City of Manassas. 
 

Response 

During the public comment period, EPA provided for the public both the Backstop allocations if the State WIPs did not meet EPA’s

criteria and allocations if the WIP’s were acceptable. Commenters had the opportunity comment on both sets of allocations. Please

refer to Section 8 of the final TMDL for information regarding EPA’s final evaluation of the WIPs.  EPA has reconsidered its
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approach to backstop allocations as proposed in the draft TMDL. This is in large part due to the improved final state WIPs and

informative comments on the issue. The final TMDL places much greater emphasis on state WIPs and less emphasis on backstops

in deriving the loading allocations for all sectors.

 

Comment ID 0412.1.001.001

Author Name: Lohr Matthew

Organization: Virginia Dept. of Agriculture and Consumer Services

The draft Chesapeake Bay TMDL that the U.S. Environmental Protection Agency (EPA) has presented for public

comment covers an extremely complex and critical initiative that will have long-term implications for Virginia's

environment, its agricultural and forest producers, its agribusinesses, its other industries, its state and local

governments, and its citizens. Such an initiative deserves careful review, assessment, and explanation by all parties.

However, this was not possible due to the time frames set forth to develop the TMDL and the Watershed

Implementation Plans. Although the urgency of the restoration of the Chesapeake Bay is shared by all, careful

consideration and additional research is needed. If the Chesapeake Bay TMDL will serve as a model for future

watershed restorations, it is imperative that this process not be hastily attempted. 
 

Response 

Please see the responses to comments 0060.1.001.001 and 0062.1.001.004.  

 

Comment ID 0414.1.001.004

Author Name: Myers George

Organization: Milton Regional Sewer Authority

Schedule Is Inadequate

 

There is not sufficient time in the schedule to consider public comment and then to revise the TMDL. EPA's schedule

appears to be an effort to avoid significant consideration of public comment as much as to meet a court ordered

deadline. The impact of the TMDL will be felt for decades and will cost billions of dollars. The schedule is not

considerate of the weight of the issues presented in the EPA TMDL.

 

Due to the significant number of comments expected on EPA's controversial draft TMDL and the current schedule

requiring the TMDL to be finalized by the end of the year, it would be impossible for EPA to seriously consider the

comments submitted, thus making the public comment period a mere exercise to an EPA predetermined request (i.e., a

sham). Additional time needs to be provided for EPA to be able to evaluate and respond to public comments. As EPA

has done in numerous other instances, where a court-imposed deadline does not provide adequate time, additional

time should be requested from the court. Only then can EPA seriously evaluate comments from the public. 
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Response 

Please see the responses to comments 0060.1.001.001 and 0062.1.001.004.  

 

Comment ID 0430-cp.001.001

Author Name: Owens James

Organization: Hampton Roads Association for Commercial Real Estate

The EPA should delay adoption of the TMDL and backstops for at least one year and until no sooner than December

31, 2011 for the following reasons:

 

· The regulatory development process EPA has used for the TMDL has been too rushed. EPA set unreasonable

deadlines and provided inadequate opportunity for comment both from the public and from the states. It is wrong for

EPA to fail to establish a reasonable adoption process for this federal program that will cost Virginia residents,

businesses and local and state governments billions of dollars. It is illegal for EPA to claim it had to do this because it

settled a lawsuit to which Virginia was not even a party. 
 

Response 

Please see the responses to comments 0060.1.001.001 and 0062.1.001.004. 

 

Comment ID 0431.1.001.007

Author Name: Tolbert James

Organization: City of Charlottesville, Virginia

It is obvious that the Chesapeake Bay TMDL modeling effort and TMDL development process has taken longer than

anticipated. It is inappropriate to rush the details of such an important endeavor to meet the December 31, 2010

deadline. More time is needed to discuss the details of the Bay TMDL, understand the cost ramifications, evaluate

funding options, and coordinate with Virginia on its WIP before this program is finalized. "We understand that the Draft

TMDL is materially flawed as a technical matter. Serious computer modeling deficiencies have been documented." 
 

Response 

Please see the responses to comments 0060.1.001.001 and 0062.1.001.004.  Please refer to response to  comment 0379.1.001.006

regarding comments relevant to the model.
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Comment ID 0432.1.001.003

Author Name: William Neilson John Bell and 

Organization: Pennsylvania Farm Bureau

The time frame used by DEP in the development and finalization of these standards has been longer than the arbitrarily

accelerated period in which EPA has attempted to impose on Bay states in development of state WIPs. But the

stakeholders in this process properly recognized that getting the final product done "right" was more important and

more environmentally effective than completing the work under an artificial deadline.

 

The authoritarian manner that EPA has pursued so far to accomplish nutrient and sediment pollution reduction is

counterproductive to the environmental goals that EPA wants to achieve. We in the regulated community also want to

achieve these goals in as timely fashion as reasonably possible. And we recognize that in order to do so, there needs to

be greater and more concentrated effort among stakeholders to develop and commit resources in implementing

effective plans to improve water quality in the Bay. But these goals should not be achieved by economically decimating

local communities and mass exodus of farm families from their farms. 
 

Response 

EPA considers the actions taken by PADEP, such as the promulgation of standards for erosion and sedimentation control and

possible new standards for the application of manure, as some of the many activities needed to implement the TMDL.  All sources

of nutrient and sediment loads to the Bay must do their part in achieving load reductions to the Bay.  EPA has evaluated each

State’s WIP and has reconsidered its approach to backstop allocations as proposed in the draft TMDL. This is in large part due to

the improved final state WIPs and informative comments on the issue. The final TMDL places much greater emphasis on state

WIPs and less emphasis on backstops in deriving the loading allocations for all sectors. Please refer to Section 8 of the final TMDL

for information regarding EPA’s final evaluation of the WIPs. 

 

Comment ID 0432.1.001.007

Author Name: William Neilson John Bell and 

Organization: Pennsylvania Farm Bureau

1. The period for development of Pennsylvania's WIP was drastically too short.

 

Recent actions and communications by EPA have strongly suggested that Bay states must develop WIPs that fully

meet EPA's expectations by the Phase 2 deadline, or face immediate federal sanctions. Essentially, states were given a

period of less than six months to devise Phase 1 WIPs, and are given until November 1 of next year to both "correct

deficiencies" in the Phase 1 WIPs and devise a more detailed WIP that identifies pollution reduction activities and

actions that each local area of the state will be performing.

 

Even with optimum knowledge, personnel and technical resources, completion of a viable and acceptable plan to
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transform prevailing values and practices in pollution control within the area of the size of the Pennsylvania Bay

watershed is a daunting task. So far, states have been provided far less positive and constructive support from EPA to

complete this task within the time frame EPA established.

 

EPA's deadlines for completion of work by states have been extremely unreasonable and inflexible, and strongly

discourage the type of interaction that is needed for development of plans that are both environmentally sound and

workable and suitable to those individuals who may be affected. Unfortunately, EPA has viewed the finalization and

implementation of WIPs as rigid and static. Yet changes in conditions, finances and technology may reasonably direct a

state to make adjustments in plans. The process of development and implementation of activities under WIPs should be

a dynamic and continuous one that allows states to make adjustments when pollution reduction can be achieved in a

more efficient and less onerous way. 
 

Response 

Please see the responses to comments 0060.1.001.001, 062.1.001.004 and 0067.1.001.020.   Please refer to Section 8 of the final

TMDL regarding EPA’s evaluation of the WIPs. 

 

Comment ID 0432.1.001.020

Author Name: William Neilson John Bell and 

Organization: Pennsylvania Farm Bureau

We have stated numerous times at public meetings held pursuant to Pennsylvania's WIP that the process of developing

a workable and effective plan is a trial-and-error process. Basic common sense should cause EPA officials to realize it

is hardly possible to develop a perfect and fully guaranteed plan to correct pollution ills of the Chesapeake within the

timeframe EPA has imposed upon states in finalizing their WIPs. Sufficient time needs to be provided to analyze ideas

that are proposed and to correct or provide more detailed information in response to perceived errors and deficiencies. 
 

Response 

EPA agrees with the commenter that the states can amend their future watershed implementation plans based on the experiences of

previous WIPs and changing conditions of new technology and data.

 

Comment ID 0434.1.001.002

Author Name: Pryor Wayne

Organization: Virginia Farm Bureau Federation

Moreover, the process established by EPA allows Virginia less than 3 weeks to review and address the comments it

receives before submitting a revised WIP to EPA. Such an accelerated schedule is unfair, particularly because the full
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record of EPA's decision-making has not been provided to the public for review and because EPA has conceded errors

in the model that will not be addressed until after the public comment period closes. 
 

Response 

Please see the responses to comments 0060.1.001.001, 062.1.001.004 and 0067.1.001.020.
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Comment ID 0434.1.001.011

Author Name: Pryor Wayne

Organization: Virginia Farm Bureau Federation

C. EPA Cannot Demand Development of an Implementation Plan Before a TMDL is Established.

 

Through this process, EPA has demanded that Virginia develop its WIP even before a final TMDL has been

established. This does not make any sense. The TMDL process is designed to establish the necessary allocations

between various sources. The implementation planning process then determines the actions - both regulatory and non-

regulatory - needed to achieve those allocations. EPA's requirement that Virginia develop its WIP even before the

TMDL has been established is backwards and undermines the adaptive management framework envisioned by Virginia

and the regulatory framework.

 

EPA has signaled its support for adaptive management in the TMDL process, especially with respect to future course

corrections in EPA's new "accountability" framework. However, EPA has not gone far enough tot embed adaptive

management principles into the TMDL allocations, assumptions or requirements for the Bay. Given the size and

complexity of this TMDL, it is vital that EPA acknowledge the inherent limitations in its ability to predict with confident

the reductions that are needed to restore the Bay or the effect of EPA's proposed reductions on the Bay restoration

goals.

 

Rather than fight over issues of precision now - a fight that tends to polarize positions and divide stakeholders who

otherwise might agree to work together in a cooperative manner - EPA should take a phased and adaptive approach,

first identifying the immediate, near-term reductions for which Virginia has already established a regulatory framework

and for which there is general consensus, and then project future phases based on additional data collection and

modeling refinements. The process EPA is requiring here is not a step-wise approach, but rather an amalgam of steps

(TMDL development and implementation plan together) that will only lead to controversy and confusion. 
 

Response 

Please see the responses to comments 0067.1.001.020 and 0145.1.001.012.

 

Comment ID 0435.1.001.004

Author Name: Lentz Kristen

Organization: Department of Public Works, City of Norfolk, Virginia

Insufficient Time

 

Public Comment Period Time Frame Comment:
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Understanding this is a priority at the highest level of the Executive Branch, the EPA has established a self-imposed

restricted timeline for both the TMDL and Phase I Watershed Implementation Plan (WIP) development process. The

EPA has mandated that the Final TMDL will be issued by December 31, 2010. The EPA released the Draft TMDL on

September 24, 2010 with public comments due to EPA no later than November 8, 2010. This 45-day public comment

period is an inadequate amount of time for review of this sophisticated complex document.

 

Simultaneously, the Commonwealth of Virginia, required by the EPA, also released a Draft WIP, for EPA and the public

to review; also due not later than November 8, 2010. The EPA then required the Commonwealth to revise the WIP to

incorporate any comments from both the public and EPA and to submit a Final WIP to them no later than November 29,

2010.

 

Because of the compressed schedule, self-imposed by the EPA, the Commonwealth of Virginia will have only three

weeks to incorporate public comments into the Final WIP. Furthermore, the EPA will have only seven weeks to address

and incorporate public comments from seven jurisdictions. 
 

Response 

Please see the responses to comments 0060.1.001.001 and 0062.1.001.004.

 

Comment ID 0435.1.001.006

Author Name: Lentz Kristen

Organization: Department of Public Works, City of Norfolk, Virginia

The City recommends that the EPA modify the time line for the Final TMDL and WIP development to extend into May

2011. This additional time would allow for modifications to be made to the Bay Model and to allow for proper public

comment review for both the TMDL and WIP.

 

A noted comment by the EPA on the Virginia WIP is lack of detail and commitment on program implementation. By

extending the dead line for the Final TMDL and WIP into May 2011, it would allow the General Assembly for the

Commonwealth of Virginia to begin approval of storm water legislation, providing the necessary commitment as outlined

in the state WIP. 
 

Response 

Please see the responses for comments 0060.1.001.001, 0062.1.001.004 and 0067.1.001.020.

 

Comment ID 0436.1.001.005

Author Name: Clark Stan
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Organization: Hampton Roads Planning District Commission (HRPDC), Chesapeake, Virginia

At the Commission meeting on October 20, 2010, the HRPDC acted to endorse the following position and attached

comments.

 

 • The EPA has failed to provide the localities with a reasonable opportunity to review, evaluate, and comment on the

basis for the proposed allocations. 
 

Response 

Please see the responses to comments 0060.1.001.001 and 0265.1.001.005.

 

Comment ID 0440.1.001.013

Author Name: Land Larry

Organization: Virginia Association of Counties (VACo)

The schedule of deadlines under the Chesapeake Bay TMDL program appears arbitrary. Many policy decisions sought

by EPA require legislative actions that can only be taken after the December 31, 2010 deadline for the Phase 1 TMDL

to be issued. When developing its schedules and deadlines for certain tasks to be achieved, there appeared to be no

consideration by EPA of each state's respective legislative or budgetary cycle. Another problem with EPA's schedule is

that it has left little time for states to make thoughtful approaches in the development of nutrient credit exchange

programs applicable to non point sources. 
 

Response 

EPA does not expect legislative actions or policy decisions affecting programs such as  nutrient credit trading to occur prior to the

establishment of the TMDL or the State WIPs.  Please refer to section 8 of the final TMDL regarding EPA’s response to State

WIPs.  Please see the response to comment 0062.1.001.004. 

 

Comment ID 0440.1.001.015

Author Name: Land Larry

Organization: Virginia Association of Counties (VACo)

6.) Phase 2 TMDL - not nearly enough time provided when considering the complexity of the task.

 

The March 10 issue of the Chesapeake Bay Journal had this description of the Phase II WIP process:
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     "(The Phase II WIP) will set nutrient and sediment goals to more local levels, probably counties. The goal is to make

the nutrient and sediment goals more "real" for local governments, agencies and conservation districts that will actually

need to take most of the actions. The local allocations are also intended to improve accountability, and the ability to

track nutrient and sediment control actions."

 

VACo has already expressed many concerns over the time frame for developing and issuing the Chesapeake Bay

TMDL. A deadline of November 1, 2011 for states to submit to EPA the locality-specific Phase II WIP is highly

unrealistic.

 

Recommendation: VACo's first preference is that the November 1, 2011, deadline be extended. If extension of the

deadline is not an option, EPA needs to be extremely flexible in its enforcement of the deadline for states to submit the

Phase II WIP. Over the past year, many local governments have reduced their staffs due to serious revenue shortfalls. 
 

Response 

Please see the response to comment 0327.1.001.006.

 

Comment ID 0442.1.001.004

Author Name: Drzyzgula Cathy

Organization: Metropolitan Washington Council of Governments (COG)

3. EPA and States Must Address Time Constraints

 

EPA and the states have set several deadlines for the implementation of practices to achieve TMDL allocations without

consulting with local governments (60 percent of all needed implementation by 2017 -- or 70 percent in the case of

Maryland -- and 100 percent of implementation by 2025 - or by 2020 in Maryland.) These deadlines do not take into

account the amount of time local governments will need to put into place the level of practices that the TMDLs/WIPs

propose. Local governments will need to develop local implementation plans, determine budget needs, pass new

ordinances, and potentially raise new funds before they can even begin to design and build new projects. Design and

construction schedules also will be subject to various scheduling constraints.

 

Recommendation #3: Do Not Mandate Specific Retrofit Levels in the TMDL or the Phase I WIPs

Neither the TMDL nor the state Phase I WIP documents should include reference to a specific level of stormwater

retrofit for either MS4 or non-MS4 urban areas. (See recommendation #7 for more detail.) 
 

Response 

Please see the responses to comments 0265.1.001.005 and 0265.1.001.017. 
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Comment ID 0442.1.001.006

Author Name: Drzyzgula Cathy

Organization: Metropolitan Washington Council of Governments (COG)

5. EPA Should Change the Deadline for Completion of Phase II WIPs

 

Although EPA's current schedule calls for states to develop and submit Phase II WIPs by June 1, 2011, most local

governments have barely begun to assess implementation options because the draft Phase I WIPs only allocate to the

state or major basin level and it is not clear what practices or levels of reduction will be needed at the local level. It is

also uncertain the degree to which such sub-allocations will be deemed ‘enforceable' (ref. recent EPA presentation to

PSC), and hence what level of controls are mandated. Planning has also been held up by delays in providing final load

estimates from the Bay Program's Watershed Model (WSM) (ref. Section 5.8 Phase 5 Chesapeake Bay WSM). There

also needs to be sufficient time to address the inconsistencies between the TMDL and Phase I WIP assumptions.

 

The Anne Arundel County Pilot WIP has demonstrated the complexities of assigning allocations and hence

responsibility and defining accountability when there is a complex mix of federal, state, local and private entities. When

this is coupled with uncertainties about the availability of the WSM to define local loads, it is unrealistic to expect

credible Phase II WIPs to be prepared by the current June 1, 2011 due date. Further, the states will be facing a

significant challenge in the critical task of effectively engaging local stakeholders who will be affected by the Phase II

WIPs. This, too, will be problematic given the current timeline. (ref. Section 7. Reasonable Assurance & Accountability

Framework, Section 10. TMDL Implementation & Adaptive Management & 10.3 Future Modifications to the

Chesapeake Bay TMDL).

 

Example:

COG itself, as well as its member governments, has access to Phase 5.3 WSM output to assist in planning efforts.

However, this output is of limited value given the reality that urban land use and load estimates will change, probably

significantly, once the Bay Program completes its WSM upgrade. EPA originally promised that final watershed model

data for use in the TMDLs would be available in late 2009; the latest information from EPA staff is that the new version

of the WSM will not be available until sometime in early 2011.

 

Recommendation #5: Extension of the Phase II WIP Due Date

We request that the due date for the draft Phase II WIPs be changed to December 30, 2011, and the due date for the

final Phase II WIP be changed to June 30, 2012. Doing so would allow time for stakeholders to become familiar with the

revised watershed model and for the various parties to complete the studies of cost effectiveness, cost feasibility and

physical feasibility that we are recommending. In the meantime, local government implementation actions, such as

construction of enhanced nutrient removal facilities at wastewater plants, would continue. This expanded time frame will

also allow for greater public participation at the local level which will be particularly important with the more localized

load reduction targets. 
 

Response 
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Please see the response to comment 0327.1.001.006.

 

Comment ID 0443.2.001.008

Author Name: Moore Shannon

Organization: Frederick County Government

The County provides the following comments on the Executive Summary of the TMDL: p. 9: "The jurisdictions are

encouraged to revise and strengthen their draft Phase I WIPs before final versions are due November 29 to meet the

basin-state pollution allocations and provide reasonable assurance the allocations will be achieved."

 

• This allows the municipalities no time to comment on changes made to the MD WIP after the public comment period

ends on November 8 and before it is submitted to EPA with MDE's changes November 29. This would seem to violate

rules for public review. 
 

Response 

Please see the response to comments 0062.1.001.004 and 0067.1.001.020. 

 

Comment ID 0443.2.001.012

Author Name: Moore Shannon

Organization: Frederick County Government

Frederick County also echoes the concerns of the Maryland Association of Counties on the following points: • Extension

of Phase II Watershed Implementation Plan (WIP) Deadlines 
 

Response 

Please see the response to comment 0327.1.001.006.

 

Comment ID 0444.1.001.010

Author Name: Allen Paul

Organization: Constellation Energy

Although Constellation strongly supports efforts to improve water quality in the Chesapeake as well as the concept of a

regional TMDL for the Bay, we are concerned that in various respects the Draft TMDL has exceeded the jurisdictional
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bounds of the CWA as written. Such overstepping may compromise smooth progress toward a final TMDL that

facilitates actual Bay restoration, a goal that all stakeholders desire.. For the reasons set forth above, it is respectfully

suggested that EPA withdraw the Draft TMDL to allow sufficient time for the model updates to be completed. EPA

should then solicit public comment on the model (complete with all supporting documentation) while providing enough

time for stakeholders to perform thoughtful and insightful analysis on the data. In the interim, EPA should work with the

states to continue their water quality improvement efforts. Once the model is updated and reviewed, its accuracy being

then most assured, EPA should work with the states and District of Columbia to set TMDL's within the current legal

bounds and regulatory framework of the CWA or otherwise seek legislative changes to secure proper legal authority to

enact all aspects of the current Draft TMDL. 
 

Response 

Please see responses to comments 0060.1.001.001 and 0062.1.001.004.  With regards to the model, please refer to 0379.1.001.006.

 

Comment ID 0458-cp.001.001

Author Name: Cooper Michael

Organization: Brandywine Realty Trust

We strongly believe that the EPA should delay adoption of the TMDL and backstops for at least one year and until no

sooner than December 31, 2011 for the following reasons:

 

1)The regulatory development process EPA has used for the TMDL has been too rushed. EPA set unreasonable

deadlines and provided inadequate opportunity for comment both from the public and from the states. It is wrong for

EPA to fail to establish a reasonable adoption process for this federal program that will cost Virginia residents,

businesses and local and state governments billions of dollars. It is illegal for EPA to claim it had to do this because it

settled a lawsuit to which Virginia was not even a party. 
 

Response 

Please see the responses to comments 0060.1.001.001 and 0062.1.001.004.

 

Comment ID 0465.1.001.001

Author Name: Marks Martha

Organization: NAIOP (Commercial Real Estate Development Association) Northern Virginia Chapter

We strongly believe that the EPA should delay adoption of the TMDL and backstops for at least one year, extending the

deadline until no sooner than December 31, 2011 
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Response 

Please see the responses to comments 0060.1.001.001 and 0062.1.001.004.

 

Comment ID 0465.1.001.002

Author Name: Marks Martha

Organization: NAIOP (Commercial Real Estate Development Association) Northern Virginia Chapter

• Unreasonable timeline and rushed process do not make good policy.

The EPA is proposing major policy and regulations that impact a substantial swath of the mid Atlantic states. Decisions

of this magnitude must be done properly. The process that EPA has used for the TMDL has simply been too rushed for

something of this importance and enormity. From the beginning, unreasonable deadlines were set and inadequate

opportunity was provided for public comment from property owners, industry and government. If approved, the

implementation schedule for the changes proposed by EPA does not establish a reasonable adoption process. And,

most importantly, the EPA has mandated a federal program which will result in billions of dollars in costs being imposed

upon Virginia residents, businesses and local and state governments. Adding insult to injury, the EPA is expecting the

citizens of the Commonwealth of Virginia to bear the burden of the costs of the outcome of a  lawsuit that was brought

against the EPA. 
 

Response 

Please see the responses to comments 0060.1.001.001 and 0062.1.001.004.

 

Comment ID 0471.1.001.002

Author Name: Greenfield Elizabeth

Organization: Richmond Association of Realtors (RAR)

On behalf of the 4,700 members of the Richmond Association of REALTORS (RAR), I am submitting comments

regarding the proposed rule issued by the Environmental Protection Agency (EPA) on establishing a Total Maximum

Daily Load (TMDL) for states in the Chesapeake Bay Watershed.

 

However, RAR has serious reservations about some of the proposals and their benefits as opposed to the costs they

will impose on homeowners as well as state and local governments. RAR urges the EPA to delay implementation of the

TMDL and backstops for at least one year.

 
 

Response 
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Please see the response to comments 0062.1.001.004.  Please refer to section 8 of the final TMDL regarding EPA’s decision on

backstops. 

 

Comment ID 0478-cp.001.001

Author Name: Fleury Thomas

Organization: Cityline Partners

We respectfully request that you delay any action on adoption and implementation of TMLD measures for the

Chesapeake Bay until 12/31/13 based on the following rationale: 

 

1) This process is moving too fast for a meaningful dialog, and taking on the appearance of a "rail road " job. More time

is needed. 
 

Response 

Please see the response to comments 0062.1.001.004.

 

Comment ID 0478-cp.001.004

Author Name: Fleury Thomas

Organization: Cityline Partners

We respectfully request that you delay any action on adoption and implementation of TMLD measures for the

Chesapeake Bay until 12/31/13 based on the following rationale: 

 

4) No one has looked at lower cost alternatives such as rain gardens and porous paving. The new Tysons Master Plan

shows multiple mitigation measures that accomplish detention and water quality features in itsa 20 year plan for almost

45 million sq ft of new development that hasnt even been considered through this fast track process. 
 

Response 

Please see the response to comments 0062.1.001.004.  The states can propose the measures mentioned in your comments in their

WIPs.

 

Comment ID 0478-cp.001.006

Author Name: Fleury Thomas
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Organization: Cityline Partners

Please delay adoption and implementation for the sake of smarter and more effective dialog with the most economically

effected parties 
 

Response 

EPA anticipates that TMDL will be the start of many conversations with all the stakeholders to successfully implement the nutrient

reduction goals. Please see the responses to comments 0060.1.001.001 and 0062.1.001.004. 

 

Comment ID 0480.1.001.003

Author Name: Falk Hilary

Organization: Choose Clean Water Coalition

This failure to meet the 2010 restoration goals was acknowledged again in 2008 at the annual Council meeting, when

EPA revealed that the current restoration pace would not meet the nitrogen goals until 2034 and the phosphorus goals

until 2050. In June 2008, the Principals' Staff Committee of the Chesapeake Bay Program formally requested that EPA

accelerate the Bay TMDL so it takes effect no later than December 31, 2010 - not May 1, 2011.[FN 10] EPA agreed to

the request from its partners and pledged to finalize the Bay TMDL by the end of 2010. 

 

[FN 10] PSC Meeting minutes June 18-19, 2008 
 

Response 

EPA is committed to the December 31, 2010 deadline mentioned by the commenter. 

 

Comment ID 0480.1.001.007

Author Name: Falk Hilary

Organization: Choose Clean Water Coalition

The May 12, 2009 Executive Order

On May 12, 2009, President Obama issued an Executive Order 13508 [FN 14] concerning restoration and protection of

the Chesapeake Bay. The Order directed seven agencies of the federal government to develop recommendations for

restoring the Chesapeake Bay. With oversight from the EPA Administrator, those agencies were to develop a final

strategy for Bay restoration and protection. On May 12, 2010, such a strategy was issued. One of the goals of the

strategy was for EPA to develop a Bay wide TMDL by December 2010 with full implementation by 2025.[FN 15] The

proposed TMDL, and its finalization by December 31, 2010, will implement this important goal of the Executive Order
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and restoration strategy.  

 

[FN 14] http://executiveorder.chesapeakebay.net/page/About-the-Executive-Order.aspx

 

[FN 15] Strategy for Protecting and Restoring the Chesapeake Bay Watershed, May 12, 2010, p. 24.

http://executiveorder.chesapeakebay.net/file.axd?file=2010%2f5%2fChesapeake+EO+Strategy%20.pdf . 
 

Response 

EPA is committed to the December 31, 2010 deadline mentioned by the commenter. 

 

Comment ID 0480.1.001.013

Author Name: Falk Hilary

Organization: Choose Clean Water Coalition

Some might argue that EPA should wait to establish the Bay TMDL until all the WIPs are done, new agricultural

information has been completed for the model (such as accounting for voluntary practices), etc. We emphatically

disagree that EPA should delay in establishing the TMDL. This essential legal framework must be established now. As

comparison of the 2003 allocations and 2010 draft TMDL has shown, the basic information is well known. Changes in

the TMDL allocations which may be envisioned will only be marginal. Bay cleanup will only get harder and more

expensive with delays. 
 

Response 

EPA is committed to the development of the TMDL by December 21, 2010.

 

Comment ID 0510.1.001.005

Author Name: Haterius Stephen

Organization: National Association of State Departments of Agriculture (NASDA)

EPA has failed to provide meaningful public review of the Draft TMDL. The Draft TMDL does not provide the public with

information on the assumptions that have been made in the modeled scenarios that led to the TMDL allocations. Thus,

EPA has not provided sufficient information for the public to provide meaningful comments under either the

Administrative Procedures Act (APA) or the CWA. By not releasing this information, EPA also has made it difficult for

policy-makers and the public to understand to what extent the Draft TMDL will have substantial and widespread

economic and social impact, foreclosing a meaningful dialogue about the costs, benefits, and trade-offs among various

policy choices. 
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Response 

Please see the response to comment 0060.1.001.001.

 

Comment ID 0510.1.001.009

Author Name: Haterius Stephen

Organization: National Association of State Departments of Agriculture (NASDA)

By turning the TMDL program on its head and requiring implementation plans before the TMDL is issued, EPA is using

that information to incorporate implementation measures into the Draft TMDL, even though implementation measures

are not lawfully part of a TMDL. Thus, the TMDL that EPA made available for review on September 24, 2010, consists

not only of wasteload and load allocations, but also consists of detailed implementation instructions directed at the

watershed jurisdictions. 
 

Response 

 Please refer to response to comment 0067.1.001.009 and Section 8 of the TMDL regarding EPA’s evaluation of the WIPs.

 

Comment ID 0513.1.001.002

Author Name: Hoot Lynne

Organization: Maryland Grain Producers Association (MGPA)

The task is overwhelming for EPA, the states, the local jurisdictions and the many sectors that will be required to make

significant changes to their current operations. The allocations that make up the Draft TMDL are based on the 5.3

version of the Chesapeake Bay watershed model that has only been functional since June 2010. Parts of this model

update were made available for public review on June 2, 2010. The target loadings for phosphorus and sediment were

provided to the states on July 1, 2010. The target loadings for sediment were made available to watershed jurisdictions

on August 13, 2010. EPA then demanded that watershed jurisdictions submit implementation plans based on these

inaccurate loadings by September 1, 2010, allowing 62 days to develop plans for nutrients and only 19 days to develop

plans for sediments, to implement what EPA acknowledges is the largest and most complex TMDL ever attempted. The

timetable provided to the states is absurd. 
 

Response 

Regarding comments directed at the TMDL schedule, please see the response to comments 0067.1.001.020 and 0062.1.001.004.

Regarding comments directed at the TMDL models, please see the response to comments 0379.1.001.006. 
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Comment ID 0513.1.001.008

Author Name: Hoot Lynne

Organization: Maryland Grain Producers Association (MGPA)

If the goals of EPA is to clean up the Chesapeake Bay, we believe that your potential to succeed will improve if the

process is slowed and states are given more time to produce meaningful programs with input from all impacted sectors.

 

 
 

Response 

EPA and the states have been working to address the water quality impairment on the Chesapeake Bay since the mid 1980s.  Some

of the programs were successful in reducing the nitrogen and phosphorous loading to the Chesapeake Bay non enable the Bay to

meet water quality standards.  EPA has been working with the states since 2005 on the development of the TMDL in a transparent

and methodical manner.  Please see responses to comments 0060.1.001.001 and 0062.1.001.004. 

 

Comment ID 0515.1.001.012

Author Name: Crumb Edward

Organization: Binghamton-Johnson City Joint Sewage Board

B. A TMDL Based On Incomplete or Inaccurate Modeling Will Lead to an Inefficient Planning Process

 

Because, as discussed above, the CBWM is not finalized, contains errors, and does not correctly reflect all aspects of

Bay watershed, there is no sound basis to finalize the TMDL. Our October 29, 2010 letter (on-line Comment Docket

Comment Attachment #145.1) pointed-out that the EPA intends to revise its CBWM in 2011. See also, the June 11,

2010 Garvin letter attached thereto. Given the EPA's intention to make near-term changes in the CBWM, with the

likelihood that TMDL amendments will result, attempting to plan steps to implement the TMDL within the Bay

jurisdictions is akin to "aiming at a moving target". A "start-stop-redirect- restart" approach is not an effective planning

methodology: such an approach would encourage affected entities to "sit tight" until "the dust settles". The "Carpenter's

Maxim" ("measure twice, cut once") should inform the EPA's course of action. Accordingly, promulgation of a final

TMDL should be deferred until after all the necessary model corrections and refinements planned for 2011 are made.

As discussed in Section III of our October 29, 2010 letter (on-line Comment Docket Comment Attachment #145.1), the

EPA has retained unto itself full authority to take sufficient time to develop and finalize the TMDL, and it can renegotiate

settlement agreements and consent orders in light of the enormity of the task and the number of corrections, revisions,

and improvements that should be made as reflected by the many comments. In the interests of finalizing the best TMDL

possible, the EPA should not rush merely to meet an arbitrary deadline. 
 

Response 
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The Bay TMDL is based on the best modeling and science we have available.  EPA has been collaborating with the Bay

jurisdictions since 2005 on the development of the TMDL.  For more information on the models, please refer to response to

comment 0379.1.001.006.  The TMDL will be developed by December 31, 2010.  Please see comments 0060.1.001.001 and

0062.1.001.004.

 

 

Comment ID 0515.1.001.026

Author Name: Crumb Edward

Organization: Binghamton-Johnson City Joint Sewage Board

F. Take Adequate Time for the TMDL Process

 

To afford adequate time for the TMDL process and the correction/updating of the CBWM before the TMDL is finalized,

the EPA should renegotiate consent orders and settlement agreements so that EPA has adequate time to follow the

"Carpenter's Maxim" and pursue a "measure twice, cut once" approach. In this way, Bay watershed jurisdictions and

local entities would not be faced with a repetitive and inefficient start-stop-redirect-restart planning process. Having the

"end goal" clearly and firmly established before the TMDL is finalized best serves to promote efficiency and, as a result,

the potential for success of the TMDL and overall effectiveness of the Bay restoration process. 
 

Response 

The TMDL was developed using the best science, modeling tools and data to date and represents the “end goal”.  Please see

responses to comments 0060.1.001.001 and 0062.1.001.004.

 

Comment ID 0516-cp.001.001

Author Name: Winegrad Gerald

Organization: Senior Bay Scientists and Policy Makers for the Bay

The attached statement developed and supported by a broad consortium of 57 Senior Chesapeake Bay scientists,

policy makers, and Bay advocates urges the EPA to stay on target for the end of the year deadline or the completion of

TMDLs and for state submissions of finalized Phase I WIPs by November 29, 2010. The state's should be required to

submit comprehnsive WIPs that fully meet the requirment for reasonabple assurances that the TMDLs will bbe met in a

timely fashion and the EPA's preliminary review of these draft WIPs has found that do not. 
 

Response 

EPA is committed to completing the TMDL by December 31, 2010.  Please refer to Section 8 of the final TMDL for more
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information regarding the States’ WIPs.

 

Comment ID 0516.1.001.005

Author Name: Winegrad Gerald

Organization: Senior Bay Scientists and Policy Makers for the Bay

We fully support the EPA TMDL deadline of the end of this year and urge that there be no postponement.

 

Despite protestations by the affected states, these jurisdictions have repeatedly failed by wide margins to achieve the

agreed upon nutrient and sediment reductions from agriculture and from existing and new development. This is due to a

failure to adopt the necessary measures to accomplish these reductions. While we fully support increased federal

funding for direct, verifiable reductions from nonpoint sources, we are more convinced than ever that the current mostly

voluntary approach to agricultural pollutants, especially animal waste, has not and will not succeed without mandatory,

enforceable regulations. At best, the farm sector has only achieved one-half of their agreed upon nutrient and sediment

reductions after 27 years of funding enhancements. Further, pollutants flowing from developed lands are the only major

pollution source that had been increasing, not decreasing, and it is clear that the states are not doing all that is

necessary to control development and increased impervious surfaces, and to retrofit existing developed areas for better

stormwater control as called for in the Tributary Strategies. 
 

Response 

EPA is committed to completing the TMDL by December 31, 2010.

 

Comment ID 0518.1.001.004

Author Name: DuVal Barry

Organization: Virginia Chamber of Commerce (VCC)

Finalizing the TMDL before finalizing the modeling makes no sense.

 

The Virginia Chamber of Commerce is also very disturbed by the short 45 days for the public to provide comments on

the TMDL. Given the complex nature of the TMDL, and the quantified significant costs to all involved, such a limited

public comment period is inadequate and should be immediately extended. 
 

Response 

Please see the response to comment 0060.1.001.001.

 

Chapter 1 – Comments and Responses TMDL Timeline

298912/27/2010 06:44 PM EST



 

Comment ID 0519.1.001.011

Author Name: Gibb G.

Organization: Northern Virginia Regional Commission (NVRC)

Deadline for Completion of Phase II WIPs

 

The local Watershed Implementation Plan Pilot Projects funded by the USEPA have demonstrated the many

complexities of assigning local nutrient and sediment allocations. [FN7] This is especially true when there is a complex

mix of federal, state, local and private entities whom will be affected by the Phase II WIPs. Funded research has

indicated that a significant amount of time and effort is necessary to understand, communicate and coordinate the many

technical and policy related issues. Given the current uncertainties about the availability of the WSM to define local

loads at the local level, it is impracticable to expect realistic Phase II WIPs to be prepared by the current due date of

June 1, 2011.[FN8]

 

The Northern Virginia Regional Commission staff urges the USEPA to extend the due date for the draft Phase II WIPs

and for the final Phase II WIP for a period of one year each, respectively. Additionally, as this process proceeds into the

development of those Phase II WIPs, both federal and state agencies need to coordinate more effectively with those

local governments and utilities that will bear much of the burden of the implementation measures to fully understand the

implications to the taxpayers and ratepayers.

 

[FN7] http://archive.chesapeakebay.net/ca

lendar.cfm?EventDetails=1103S&DefaultView=aII&RequestDate=10/06/2010

[FN8] Section 7. Reasonable Assurance & Accountability Framework, Section 10. TMDL Implementation & Adaptive

Management & 10.3 Future Modifications to the Chesapeake Bay TMDL 
 

Response 

Please see the response to comment 0327.1.001.006.

 

Comment ID 0531.1.001.001

Author Name: Abraham Phillip

Organization: Virginia Association for Commercial Real Estate (VACRE)

The members of VACRE recognize the Chesapeake Bay is a national treasure. We support the goal of establishing a

pollution diet for the Chesapeake Bay that would be achieved over a fixed period of years by equitably requiring

reductions across all sectors producing pollutants throughout the Bay watershed through implementation of a variety of

best management practices. We are committed to working with state and local officials, farmers, homeowners, the

environmental community and the business community to equitably and cost-effectively achieve this goal through

adoption and implementation of Virginia's Watershed Implementation Plan (WIP) for achieving this goal. We strongly
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oppose, however, the timetable and process EPA has utilized to develop and proposes to implement the draft TMDL it

released in September 2010 as well as the substance of the backstops it released at that time. 
 

Response 

Please see responses to comments 0060.1.001.001 and 0062.1.001.004.  Please refer to Section 8 of the TMDL report regarding

EPA’s decision concerning backstops. 

 

Comment ID 0531.1.001.002

Author Name: Abraham Phillip

Organization: Virginia Association for Commercial Real Estate (VACRE)

The members of VACRE wholeheartedly endorse the concerns previously raised with EPA by Virginia Governor Bob

McDonnell over the Chesapeake Bay TMDL in his June 15, 2010 letter to EPA Administrator Lisa Jackson. We share

the concerns also addressed by Virginia Secretary of Natural Resources Doug Domenech in his September 3, 2010

cover letter to EPA Region 3 Administrator Shawn Garvin submitting Virginia's draft WIP. Governor McDonnell correctly

objects to the "short timeframes and opportunities for public comment by the very citizens and affected constituencies

who will be responsible for reducing nutrient and sediment pollutants into the Bay" and properly calls for "sound science

supporting the requirements being imposed on the states." 
 

Response 

The TMDL is based on the strongest modeling and science available.  Virginia has been collaborating with EPA and the other Bay

jurisdictions on the TMDL since 2005 and with EPA and the bay states since the mid 1980s.  Please see comments 0060.1.001.001

and 0062.1.001.004 regarding the public comment period.

 

Comment ID 0531.1.001.005

Author Name: Abraham Phillip

Organization: Virginia Association for Commercial Real Estate (VACRE)

VACRE urges EPA to delay adoption of the TMDL and any decision to impose backstops on the states for at least one

year and until no sooner than December 31, 2011. We ask for this for the following four reasons:

 

First, as emphasized by Governor McDonnell and Secretary Domenech, the regulatory development process EPA has

used for the TMDL has been too rushed. EPA set unreasonable deadlines and provided inadequate opportunity for

comment both from the public and from the states. It is wrong for EPA to fail to establish a reasonable adoption process

for this federal program that will cost Virginia residents, businesses and local and state governments billions of dollars.

It is illegal for EPA to claim it had to do this because it settled a lawsuit to which Virginia was not even a party. Allowing
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a reasonable period of time for comments on and adoption of the TMDL and the resulting state WIP, would not prevent

adoption of the kind of program envisioned by EPA. It will only make both the TMDL and WIP better, more cost-effective

and greatly increase their chances of success over the time period envisioned.  
 

Response 

The Chesapeake Bay TMDL has been developed through a highly transparent, inclusive and engaging process with both the states

and stakeholders during the past two years.  EPA has worked side-by-side with its state and District of Columbia partners in

developing the TMDL. EPA has also provided extensive hands-on assistance to the states and the District in the development of

their Watershed Implementation Plans.

 

Through the Chesapeake Bay Program committees, principally the Water Quality Goal Implementation Committee (WQGIT), EPA

has closely worked with the jurisdictions on all aspects of the TMDL. A list of meetings of the WQGIT and other meetings

involving EPA and the states and D.C. are included as an appendix to this report.

 

Officials and staff have been in regular discussion throughout the process, including in hundreds of conference calls and meetings.

Since September 2005, the seven jurisdictions have been actively involved in decision-making to develop the TMDL. In the

October 2007 meeting of the Chesapeake Bay Program’s Principal’s Staff Committee, the jurisdictions and EPA agreed that EPA

would establish the TMDL. Since 2008, EPA has sent official letters to the jurisdictions detailing all facets of the TMDL. Section

1.3 of the Draft Bay TMDL provides additional information on the joint work of EPA and the jurisdictions.

 

EPA’s outreach effort to Bay stakeholders has been extraordinary, including hundreds of meetings with interested groups; two

extensive rounds of public meetings, stakeholder sessions and media interviews in all seven jurisdictions in the fall of 2009 and the

fall of 2010; a dedicated EPA website; a series of monthly interactive webinars accessed by more than 2,500 people; three notices

published in the Federal Register; and a close working relationship with Chesapeake Bay Program committees representing citizens,

local governments and the scientific community.

 

During the formal public comment period in the fall of 2010, EPA conducted 18 public meetings in all seven jurisdictions. More

than 2,700 people participated in the public meetings and seven of the meetings were broadcast live online via webinar. As EPA

officials traveled throughout the watershed for the public meetings, they also met separately with many stakeholder groups,

including local governments, agriculture groups, homebuilder and developer associations, wastewater industry representatives and

environmental organizations to clarify the TMDL and its process and address questions. EPA also had special meetings with state

environment secretaries and their department staff and other state officials and elected representatives.

 

Since 2008, EPA staff has participated in nearly 400 meetings on the Bay TMDL attended by stakeholders.

 

Please see the response to comments 0060.1.001.001 and 0062.1.001.004

 

Comment ID 0541.1.001.004

Author Name: Knapp Leslie
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Organization: Maryland Association of Counties (MACo)

Extension of Phase II Watershed Implementation Plan (WIP) Deadlines: The June 1, 2011 deadline for the draft Phase

II WIP and November 1, 2011 deadline for the final Phase II WIP are not feasible. It has been difficult to complete a

viable Phase I WIP in the short deadline provided, especially given the limited understanding of local expectations. The

amount of work for Phase II, which will be the most critical and detailed of the three WIPs, is enormous.

 

Additionally, states and counties will be digesting updated allocation numbers that EPA will be releasing in the interim.

Recognizing the significant practical challenges of creating a useful and accurate plan in the time provided, the State of

Maryland has requested an extension of the deadline and MACo concurs. If the current deadline is kept, the final

product will be inferior and fail to meets its required goals. 
 

Response 

Please see the response to comment 0327.1.001.006.

 

Comment ID 0548.1.001.007

Author Name: Smith Brooks

Organization: Utility Water Act Group

b. Even assuming, for the sake of argument, that implementation planning were a part of the federal TMDL program,

states cannot be expected to develop implementation plans until after the TMDL is established.

 

In the Chesapeake Bay context, EPA has mandated that states submit their WIPs even before EPA released the draft

TMDL. This does not make any sense. Even worse, it will have a profound adverse impact on regulated point sources,

like electric utilities, who may face premature permitting and business consequences from regulatory actions that are

not appropriately informed by the comprehensive and systematic TMDL process.

 

By definition, until the TMDL is in place and final, states will not know the relative impact of different sources and/or

causes of impairment. Nor will they know the specific reductions needed to achieve the loading cap. How can states

meaningfully allocate and subdivide loadings among sources when they do not know what those loadings will be or the

relative gravity of contributions from different sources?

 

In prior rulemakings, EPA has grappled with the implementation planning concept. In 2000, for example, EPA added

implementation plans as an approvable element of TMDLs. However, as noted above, EPA's 2000 rule revisions never

took effect. After abandoning the 2000 rule revisions, EPA embarked on significant additional public outreach. Based on

this outreach, EPA concluded that implementation planning is best done outside of the TMDL process.

 

EPA believes that relying on the continuing planning process (CPP) developed pursuant to 303(e) of the CWA, and

integrating the watershed approach into on-going State planning processes, can help assure that TMDLs will result in

water quality improvements.
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                                                    ***

 

EPA believes that there are many advantages in providing for implementation planning outside of the TMDL process.

First, the CWA authorizes use of the CPP as the mechanism for implementing TMDLs. Section 303(e)(3) requires each

State and territory to have an approved CPP that will result in "plans" for all navigable waters in the State…. Moving

implementation planning outside of the TMDL approval process may also expedite TMDL review and approval….

Finally, EPA believes that moving implementation planning outside of the TMDL approval process is a more effective

way to ensure the development of realistic plans to achieve water quality standards. By allowing a jurisdiction to

accomplish implementation planning after a TMDL has been established or approved, the jurisdiction has a greater

opportunity to work with all stakeholders in the watershed to develop a coordinated implementation plan. This greater

opportunity for public input in the planning process increases the probability that local controls will actually be adopted

and pollutant reductions achieved.[FN 19]

 

UWAG strongly supports implementation planning under Section 303(e) after a TMDL is established under Section

303(d). Interestingly, the only Bay state with a detailed implementation planning requirement under state law - Virginia -

has consistently interpreted that requirement to apply after a TMDL is in place. See, e.g., Guidance Manual for Total

Maximum Daily Load Implementation Plans (July 2003), at p. 1 ("An IP is prepared at some point following development

of the TMDL, and approval by EPA."). In fact, none of the 37 implementation plans finalized to date in Virginia arose

until after the underlying TMDLs had been adopted by the State Water Control Board and approved by EPA. 

 

 

[FN 19] EPA Watershed Rule at pp. 26-29 (emphasis added). 
 

Response 

Please see the response to comments 0137.1.001.004, 0145.1.001.012 and 0153.001.003 for more information on the process and

timetable used to develop the TMDLs and WIPs.  

 

Comment ID 0551-cp.001.001

Author Name: Horton William

Organization: Hurt & Poffitt, Inc.

The EPA should delay adoption of the TMDL and backstops for at least one year and until no sooner than December

31, 2011 for the following reasons:

 

The regulatory development process EPA has used for the TMDL has been too rushed. EPA set unreasonable

deadlines and provided inadequate opportunity for comment both from the public and from the states involved. It is

wrong for the EPA to fail to establish a reasonable adoption process for this federal program that will cost Virginia

residents, businesses and local and state governments billions of dollars. It is illegal for EPA to claim it had to do this

because it settled a lawsuit to which Virginia was not even a party. 
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Response 

Please see responses to comment 0060.1.001.001, 0062.1.001 and 0531.1.001.005.

 

Comment ID 0555.1.001.001

Author Name: Shadowen H.

Organization: Brandywine Realty Trust

The EPA should delay adoption of the TMDL and backstops for at least one year and until no sooner than December

31, 2011 for the following reasons:

 

 The regulatory development process EPA has used for the TMDL has been too rushed. EPA set unreasonable

deadlines and provided inadequate opportunity for comment both from the public and from the states. It is wrong for

EPA to fail to establish a reasonable adoption process for this federal program that will cost Virginia residents,

businesses and local and state governments billions of dollars. It is illegal for EPA to claim it had to do this because it

settled a lawsuit to which Virginia was not even a party. 
 

Response 

Please see responses to comment 0060.1.001.001, 0062.1.001 and 0531.1.001.005.

 

Comment ID 0571.1.001.010

Author Name: Rountree Glynn

Organization: National Association of Home Builders (NAHB)

b. Finalizing the TMDL Prior to Finalizing the Modeling Makes No Sense. EPA's stated plan is to produce a final TMDL

by the end of 2010. To meet this deadline, the affected states must submit their final Phase I WIPs by Nov. 29 to EPA,

which then approve or modify the state WIPs with backstop allocations as it thinks best. EPA, however, admits that the

latest updates to the computer modeling, which were used to set the pollutant loading targets for both the TMDL and

the WIPs, have proven to be unreliable. Therefore, the pollutant loadings that will be part of the "final" TMDL approved

by Dec. 31 are to be considered "provisional." If necessary, after fixing the computer modeling, EPA will reopen the

TMDL in 2011 to finalize the state loadings allocations for pollutants.

 

Any TMDL, especially one which will have such a significant impact on the states covered by the rule, should never be

allowed to become final when it is known to have deficiencies. EPA's cavalier attitude about the costs and impacts of a

rule known to be defective from the beginning does not do credit to the agency. NAHB urges EPA to fix the modeling

and publish it for public review and comment before finalizing the TMDL. 
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Response 

With regards to comments concerning the model, please refer to response to comment 0379.1.001.006 and 0238-cp.001.002.

 

Comment ID 0573-cp.001.003

Author Name: Tabb B.

Organization:  

At the meeting we were told we were Good neighbors so far...and we had done a good job of reducing N in the water.

Yet the EPA says they have little confidence in our WIP.

We have asked for more time to submit our WIP but the EPA refuses to extend for a plan that will affect farming for the

next 15 years. 
 

Response 

Please see responses to comment 0062.1.001.004 0327.1.001.006.  With regards to WV’s WIP, please refer to Section 8 of the

TMDL. 

 

Comment ID 0587.1.001.005

Author Name: Watts George

Organization: U.S. Poultry & Egg Association, National Turkey Federation (NTF), and National Chicken Council (NCC)

3. WIP Implementation (Examples of Specific State Concerns)

 

The approach that EPA has taken with the development of the Chesapeake Bay TMDL includes the requirement for the

jurisdictions to develop TMDL implementation plans prior to the finalization of the TMDL. As the target loadings were

not provided to the jurisdictions until July 1, 2010 (nutrients) and August 13, 2010 (sediment) the jurisdictions had a very

short window of time to develop the WIPs by EPA's September 1st due date. EPA then incorporated implementation

measures addressed in the state WIPs into the Draft TMDL. Consequently, the Draft TMDL consists not only of

wasteload and load allocations, but detailed implementation measures identified by the jurisdictions. It is unclear if the

data from the WIPs are the baseline data for incorporation into the TMDL or if they are intended for use in determining

how the TMDL allocations will be met. It is unclear how these WIPs can serve both purposes which is what how it

appears EPA is using them.

 

The WIPs and associated implementation measures are not lawfully part of the TMDL. Under current law, a TMDL is

the sum of the wasteload and load allocations necessary to meet water quality standards [40 C.F.R. 130.2(i)].

Implementation plans are not part of the TMDL and are not subject to EPA approval. Section 303(d)(2) of the CWA
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requires states to incorporate approved TMDLs into the water quality management plans that the states maintain under

section 303(e). This framework is carried through in EPA's existing TMDL regulations as well as its 1997 guidance

document on TMDL implementation.

 

EPA's process has resulted in such an interconnected relationship between the TMDL and implementation plans (even

before the TMDL is finalized) that is unclear how updates or modifications to either the final TMDL or WIPs will impact

one another. Of particular concern is that the WIPs are being developed based on incomplete and inaccurate data and

assumptions from EPAs modeling efforts. 
 

Response 

 Please refer to Section 8 of the TMDL for more information regarding the State WIPs. 

 

Comment ID 0591.1.001.006

Author Name: Shields M.

Organization:  

It is also convenient for the EPA to claim the December 31, 2010 date is a specific commitment in the Executive Order

13508 Strategy issued in May 2010. In addition, the settlement agreement between EPA and the Chesapeake Bay

Foundation requires EPA to issue the final TMDL by December 31, 2010. This all adds up to forced legislation onto the

people. 
 

Response 

 Please refer to response to comment 0062.1.001.004.

 

Comment ID 0601-cp.001.001

Author Name: Greenfield Elizabeth

Organization: Richmond Association of Realtors (RAR)

On behalf of the 4,700 members of the Richmond Association of Realtors®, we are formally submitting comments on

the implementation of the TMDL.The EPA should delay adoption of the TMDL and backstops for at least one year and

until no sooner than December 31, 2011 for the following reasons:

 

•The regulatory development process the EPA has used for the TMDL has been too rushed.The EPA set unreasonable

deadlines and provided inadequate opportunity for comment both from the public and from the states.It is wrong for

EPA to fail to establish a reasonable adoption process for this federal program that will cost Virginia residents,

businesses and local and state governments billions of dollars. It is illegal for EPA to claim it had to do this because it
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settled a lawsuit to which Virginia was not even a party. 
 

Response 

Please see responses to comment 0060.1.001.001, 0062.1.001 and 0531.1.001.005.

 

Comment ID 0603-cp.001.001

Author Name: Kerr Bob

Organization: Kerr Environmental Services Corp.

The EPA should delay adoption of the TMDL and backstops for at least one year and until no sooner than December

31, 2011 for the following reasons:

 

• The regulatory development process EPA has used for the TMDL has been too rushed. EPA set unreasonable

deadlines and provided inadequate opportunity for comment both from the public and from the states. It is wrong for

EPA to fail to establish a reasonable adoption process for this federal program that will cost Virginia residents,

businesses and local and state governments billions of dollars. It is illegal for EPA to claim it had to do this because it

settled a lawsuit to which Virginia was not even a party. 
 

Response 

Please see responses to comment 0060.1.001.001, 0062.1.001 and 0531.1.001.005.

 

Comment ID 0604.1.001.007

Author Name: Missimer Carroll

Organization: P. H. Glatfelter Company

Additional Comments

 

US EPA has established an unrealistically short time line to review the comments from the many parties affected by this

proposed TMDL and prepare a final TMDL. Improvements to the Chesapeake Bay will undoubtedly cost the people and

businesses living in the watershed billions of dollars. Therefore, it is critical that US EPA not rush the process of

determining the most cost effective solutions. 
 

Response 

Please see responses to comment 0060.1.001.001, 0062.1.001 and 0327.1.001.006.
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Comment ID 0609.1.001.006

Author Name: Aubertine Darrel

Organization: Senate of the State of New York

Given the current economic climate and the considerable fiscal challenges that farmers, municipalities and taxpayers

are enduring, there could not be a worse possible time to implement this TMDL - particularly when the waste load

allocations are unattainable. Therefore, I urge the EPA to withdraw this proposed TMDL. 
 

Response 

Please see responses to comment 0060.1.001.001, 0062.1.001 and 0327.1.001.006.

 

Comment ID 0611.1.001.004

Author Name: Knapp Leslie

Organization: Maryland Association of Counties (MACo)

Extension of Phase II Watershed Implementation Plan (WIP) Deadlines: The June 1, 2011 deadline for the draft Phase

II WIP and November 1, 2011 deadline for the final Phase II WIP are not feasible. It has been difficult to complete a

viable Phase I WIP in the short deadline provided, especially given the limited understanding of local expectations. The

amount of work for Phase II, which will be the most critical and detailed of the three WIPs, is enormous.

 

Additionally, states and counties will be digesting updated allocation numbers that EPA will be releasing in the interim.

Recognizing the significant practical challenges of creating a useful and accurate plan in the time provided, the State of

Maryland has requested an extension of the deadline and MACo concurs. If the current deadline is kept, the final

product will be inferior and fail to meets its required goals. 
 

Response 

Please see the respo.nse to comment 0327.1.001.006.

 

Comment ID 0612.1.001.001

Author Name: Willis James

Organization: Titan America LLC
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Titan America supports delaying adoption of the TMDL and backstops for at least one year and until no sooner than

December 31, 2011 for the following reasons:

 

--The regulatory development process EPA has used for the TMDL has been too rushed. EPA set unreasonable

deadlines and provided inadequate opportunity for comment both from the public and from the states. It is wrong for

EPA to fail to establish a reasonable adoption process for this federal program that will cost Virginia residents,

businesses and local and state governments billions of dollars. It is illegal for EPA to claim it had to do this because it

settled a lawsuit to which Virginia was not even a party. 
 

Response 

Please see responses to comment 0060.1.001.001, 0062.1.001 and 0531.1.001.005.

 

Comment ID 0623-cp.001.002

Author Name: Comment Anonymous

Organization: Natural Resources Defense Council (NRDC)

Please don't be pushed into missing deadlines and ignoring what can be achieved.

 

The Chesapeake Bay can't afford more excuses and delay. I urge you to finalize a strong, accountable final TMDL, and

to continue working with the states to ensure that their plans will deliver much-needed results. 
 

Response 

EPA is committed to developing the Bay TMDL by December 31, 2010. 

 

Comment ID 0624-cp.001.001

Author Name: Bushey J.

Organization:  

The EPA should delay adoption of the TMDL and backstops for at least one year and until no sooner than December

31, 2011 for the following reasons:

 

• The regulatory development process EPA has used for the TMDL has been too rushed. EPA set unreasonable

deadlines and provided inadequate opportunity for comment both from the public and from the states. It is wrong for

EPA to fail to establish a reasonable adoption process for this federal program that will cost Virginia residents,

businesses and local and state governments billions of dollars. It is illegal for EPA to claim it had to do this because it
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settled a lawsuit to which Virginia was not even a party. 
 

Response 

Please see responses to comment 0060.1.001.001, 0062.1.001 and 0531.1.001.005.

 

Comment ID 0626-cp.001.001

Author Name: Stone Melanie

Organization: Holladay Properties, Inc.

The regulatory development process EPA has used for the TMDL has been too rushed. EPA set unreasonable

deadlines and provided inadequate opportunity for comment both from the public and from the states. It is wrong for

EPA to fail to establish a reasonable adoption process for this federal program that will cost Virginia residents,

businesses and local and state governments billions of dollars. It is illegal for EPA to claim it had to do this because it

settled a lawsuit to which Virginia was not even a party. 
 

Response 

Please see responses to comment 0060.1.001.001, 0062.1.001 and 0531.1.001.005.

 

Comment ID 0633-cp.001.005

Author Name: Bertoni John

Organization: Wastewater Treatment Plant, Village of Endicott, New York

The timeline set forth by the EPA for finalization of the TMDL (December 31, 2010) does not allow adequate time to

develop a fair or realistic plan to decrease loading numbers to the Bay. There are too many inconsistencies with the

EPA's computer models as well as the incorrect data being used to determine such numbers. It is our hope that the

EPA will extend the implementation timeline in order to work with the State agencies (NYS DEC) to better ensure water

quality in the Chesapeake Bay. By doing so, we can see where we could get a better "bang for the buck". 
 

Response 

Please see responses to comments 0067.1.001.009, 0238-cp.001.002 and 0379.1.001.006.

 

Comment ID 0652.1.001.002
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Author Name: Pandish Steven

Organization: William H. Gordon Associates, Inc.

Therefore, I urge the EPA to delay adoption of the TMDL and backstops for at least one year (no earlier than December

31, 2011). It is in this context the following is offered. 
 

Response 

Please see responses to comment 0060.1.001.001 and 0062.1.001.

 

Comment ID 0654.001.001

Author Name: Igli Kevin

Organization: Tyson Foods, Inc.

The Bay is an important and special resource that deserves protection. If developed in accordance with sound science,

a TMDL is one of many steps that could enhance the protection of the Bay. Tyson believes the current Draft TMDL is

being rushed without appropriate time to ensure full incorporation of good science, public policy review, public notice

and comment, and legal analysis. Hence, the Draft TMDL will not likely accomplish the goals for which it has been

developed because of the artificial and detrimental speed at which EPA is forcing this process forward without the

necessary input and support of myriad stakeholders in the watershed. 
 

Response 

EPA has been working with the Bay jurisdictions to develop a TMDL since 2005 in a deliberate and methodical manner.  Please see

responses to comment 0060.1.001.001, 0062.1.001 and 0531.1.001.005.

 

Comment ID 0670-cp.001.001

Author Name: Reese Jodi

Organization: CET Engineering Services

Will jurisdictions be given more time to adequately develop the final WIPS? The length of time provided to the

jurisdictions for the development of the Watershed Implementation Plans was wholly inadequate and inappropriate,

given the level of detail needed by EPA to satisfy "reasonable assurance". The nutrient allocations were released from

EPA on July 1, 2010 and the sediment allocation on August 13, 2010. This is significantly later than the scheduled 2007

release of Phase 5 of the model and corresponding allocations to the jurisdictions! Draft WIPs were due to EPA on

September 1, 60 days after receiving the nutrient allocations. So while EPA was able to substantially miss their

schedule by years, jurisdictions were not afforded any additional time. Additional time must be provided to the
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jurisdictions to complete their WIPs in order to adequately address issues and avoid the unachievable backstop

provisions that EPA has placed in the draft TMDL. 
 

Response 

Please see the responses to comments 0217.1.001.001 and 0327.1.001.006.

 

Comment ID 0675-cp.001.001

Author Name: Orlando Robert

Organization: PR Patrick Henry LLC

The EPA should delay adoption of the TMDL and backstops for at least one year and until no sooner than December

31, 2011 for the following reasons: ·

 

The regulatory development process EPA has used for the TMDL has been too rushed. EPA set unreasonable

deadlines and provided inadequate opportunity for comment both from the public and from the states. It is wrong for

EPA to fail to establish a reasonable adoption process for this federal program that will cost Virginia residents,

businesses and local and state governments billions of dollars. It is illegal for EPA to claim it had to do this because it

settled a lawsuit to which Virginia was not even a party. 
 

Response 

Please see responses to comment 0060.1.001.001, 0062.1.001 and 0531.1.001.005.

 

For a comprehensive  discussion of legal issues see EPA Essay Response to Legal Issues provided in response to comment number

0293.1.001.014.

 

Comment ID 0683-cp.001.001

Author Name: Massey R.

Organization: Ross, France & Ratliff, Ltd.

The EPA should delay adoption of the TMDL and backstops for at least one year and until no sooner than December

31, 2011 for the following reasons:

 

· The regulatory development process EPA has used for the TMDL has been too rushed. EPA set unreasonable

deadlines and provided inadequate opportunity for comment both from the public and from the states. It is wrong for

EPA to fail to establish a reasonable adoption process for this federal program that will cost Virginia residents,

businesses and local and state governments billions of dollars. It is illegal for EPA to claim it had to do this because it
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settled a lawsuit to which Virginia was not even a party. 
 

Response 

Please see responses to comment 0060.1.001.001, 0062.1.001 and 0531.1.001.005.

 

Comment ID 0691.1.001.003

Author Name: Kirk Ken

Organization: National Association of Clean Water Agencies (NACWA)

Although EPA is not under any legal obligation to finalize the TMDL by its December 31, 2010 deadline, the Agency

denied the many requests it received for an extension of the comment deadline. It will also be difficult, if not impossible,

for EPA to carefully consider comments and make revisions to the TMDL by the end of the year. Given the enormous

regional and national implications of the TMDL, EPA should allow more time for public comment and more time for itself

to consider public input. 
 

Response 

Please see responses to comment 0060.1.001.001, 0062.1.001 and 0531.1.001.005.

 

Comment ID 0699-cp.001.001

Author Name: Garvick Jeffrey

Organization: Board of Commissioners, Pennsylvania Township and York County

The PADEP was not afforded sufficient time to develop the Watershep Implementation Plan as the nutrient allotments

were not released by EPA until 7-1-10. Sediment allocations were not released until 8-13-10. The fact that draft WIP's

were due to EPA just 60 days after receiving the allocation means that more time must be given to address issues and

avoid the backstop provisions that are unattainable anyway. 
 

Response 

Please see the response to comment 0217.1.001.001.

 

Comment ID 0727.001.009

Author Name: Thigpen Janet
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Organization: Steuben County Environmental Management Council

The proposed timeline for establishing the final TMDL (by December .') 1, 2010) does not allow sufficient time for EPA

to develop a realistic and achievable TMDL. We request that implementation of the TMDL be delayed until EPA can

achieve the following : (1) Revise the allocations so that they are fair and technically achievable ; including

establishment of allocations for atmospheric sources of nitrogen and sources within the Bay itself. (2) Work

constructively with the states to evaluate alternatives and prepare realistic and cost-effective Watershed Implementation

Plans (without federal backstop requirements). (3) Identify funding from federal sources or from entities that stand to

benefit from Chesapeake Bay restoration to enable implementation of the required practices . If the TMDL is

established before these conditions are met, it is unlikely to achieve the goal of restoring water quality in the

Chesapeake Bay. A poorly crafted and un-successful TMDL would not benefit the Bay and could compromise EPA's

ability to implement Clean Water Act provisions in other areas . 
 

Response 

Please see responses to comments 0067.1.001.009 and Section 8 of the TMDL regarding WIPs, 0038.1.001.024 regarding funding

opportunities,  and 0379.1.001.006 regarding the models used in the TMDL.  Finally, this TMDL did consider atmospheric sources

of nitrogen and provided allocations for sources within the Bay itself.

 

Comment ID 0731-cp.001.003

Author Name: Jamison Peggy

Organization: Garrett Co. Municipalities

Finally, we would echo the comments made by Allegany County and by the Garrett County Planning Commission that

the overlap of the timelines for the comment/input phase and implementation phase of both Phase I and Phase II WIP

do not allow for the towns to fully understand the requirements and the implications of those requirements. 
 

Response 

Please see the response to comment 0327.1.001.006.
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35 - TMDL SCHEDULE

Comment ID 0067.1.001.020

Author Name: Venezia Carmen

Organization: Global Tungsten & Powders Corporation (GTP)

EPA needs to give Pennsylvania a reasonable time to make those adjustments. 
 

Response 

For several months, EPA worked closely with the states and the District of Columbia to strengthen the draft Watershed

Implementation Plans submitted to EPA in early September. EPA had numerous constructive meetings and conference calls with

each of the jurisdictions and reviewed preliminary WIP submissions. EPA also worked with jurisdictions after the submittal of final

WIPs to minimize or eliminate the possibility of federal backstop measures. The Watershed Implementation Plans are not part of

the Bay TMDL. The review processes for the WIPs were determined by the individual states and the District of Columbia.

 

Comment ID 0089.1.001.013

Author Name: Hunter J. And M.

Organization:  

WV challenges: 

--The unrealistic timeline being handed to the State for Watershed Plan Implementation (WIP). 
 

Response 

Please refer to the response to comment 0067.1.001.020 and note that, the EPA and the states and D.C. have been collaborating on

the development of the Chesapeake Bay TMDL since 2005. 

 

Comment ID 0126.1.001.007

Author Name: Craun Ed

Organization: Augusta County Farm Bureau

The WIP needs to be flexible to allow for changing conditions and look at progressive application. It is also important to

note that due to present loads in the system and the nature of nutrients in the system, particularly phosphorus, water

quality response will most likely be delayed for sometime after implementation of installation of the BMPs. This is
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especially true in non-point source evaluation by use of benthic monitoring. 
 

Response 

EPA agrees that the WIPs need to be flexible to allow for changing conditions. 

 

Comment ID 0126.1.001.017

Author Name: Craun Ed

Organization: Augusta County Farm Bureau

Any evaluation of the effectiveness of the implementations recommended should consider the length of time needed for

the ecosystem to respond to the BMPs. 
 

Response 

Please see the response to comment 0126.1.001.007

 

Comment ID 0193.1.001.002

Author Name: Newsome Michael

Organization: Home Builders Association of Virginia (HBAV)

For that reason, HBAV strongly urges the EPA to be responsive to the many concerns of the home building industry,

the broad based business community, localities and other affected source sectors on the economic impact and cost

associated with the implementation of the TMDL. Surely the EPA can slow down to find better balance between the

economic impact of the TMDL and the "immediate" clean up needs of the Bay. 
 

Response 

Please see the responses to comments 0061.1.001.008 and 0101-cp.001.001.

 

 

Comment ID 0200.1.001.006

Author Name: Devilbiss Thomas

Organization: Carroll County Government, Maryland
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• We know that many requirements will be incorporated to the NPDES permits, thereby making the local jurisdictions

responsible for that portion of the reductions. However, the responsibility cannot fall solely on the local jurisdictions to

ensure that all of the measures are in place by the 2017 and 2010 milestones/target dates just because a certain

portion of the load falls within their jurisdictional boundaries. Many of the options for achieving the targets are not within

the authority of the local jurisdiction to enable and/or enforce. It should be clear that the State is committed to

implementing all of the options that are within State authority, not relying on local jurisdictions to achieve it all. This

includes enabling legislation needed to accomplish much of the WIP (ex. utility tax/fee)

• Text to clarify whether or not the local jurisdictions are expected to comply with the State's accelerated schedule for

getting the measures in place, or if that applies only to the measures the State will put in place. The State committed to

having the measures in place by 2017 and 2020 to achieve the reductions, but do the local jurisdictions also have to

have their share of the options in place as well, or do local jurisdictions fall under EPA's timeline for these

achievements? It would also be useful to local jurisdictions to know if any punitive measures enforced by EPA would

only apply to the percentage not achieved beyond EPA's original target dates or to the percentage not achieved based

on the State's commitment of 70 percent rather than 60 percent. 
 

Response 

EPA agrees that ensuring that the nutrient and sediment reductions occur is the responsibility of all involved including federal

agencies and state and local jurisdictions.  EPA encourages all to develop partnerships with each other to provide innovative and

effective ways for meeting the TMDL goals.  EPA can not insure that local legislation is drafted in the state to accomplish the WIP.

EPA has reviewed each State’s WIPs to insure that the WIP has a reasonable assurance of being fully implemented.  The state must

develop the WIP to meet at a minimum, EPA’s expectations as expressed in letters dated 9/11/2008, 11/4/2009 and 4/2/2010.   The

States' WIPs are not part of the TMDL. Please refer to comment 8 of the Final TMDL for further information regarding each States’

WIPs.

 

Comment ID 0225.1.001.002

Author Name: Locke Latana

Organization: Fredericksburg Area Association of Realtors (FAAR)

FAAR urges the EPA to delay implementation of the TMDL and backstops for at least one year. 
 

Response 

Please see the response to comment 0062.1.001.004

 

Comment ID 0252.1.001.001

Author Name: Bond Arthur
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Organization: City of Frostburg, Maryland

Frostburg is a small, non-urban (under 10,000 population) City set in a generally rural environment near the headwaters

of three Bay tributaries, owning land in a forth Bay tributary in neighboring Garrett County, all draining to the North

Branch of the Potomac River. The City also owns land for its municipal water supply in the Piney Creek watershed that

drains to the Gulf of Mexico, also in eastern Garrett County.

 

Frostburg understands the urgency of the need to address the Clean Water Act with regard to the Bay throughout the

entire watershed; we do not request an extension. 
 

Response 

EPA notes comment.

 

Comment ID 0265.1.001.017

Author Name: Clark, Stan

Organization: Hampton Roads Planning District Commission (HRPDC), Hampton, Virginia

Aside from the question of EPA's legal authority to establish a deadline in the TMDL, the 2025 deadline would have

significant consequences for the Localities because it would directly impact their MS4 programs and their ability to

comply with their future permits should the permits contain, as expected, Bay TMDL-derived conditions based on the

deadline. The other source sectors would be largely unaffected by the 2025 deadline. Municipal and industrial

wastewater treatment plant upgrades are generally completed within the five-year terms of their permits, and while the

widespread implementation of agricultural BMPs and onsite septic system retrofits may be a long-term undertaking, the

deadline would not expose these largely unregulated sources to either the added costs of attempting to attain the

allocations by an enforceable deadline or the risk of enforcement for permit non-compliance. The 2025 deadline would

expose the Localities, on the other hand, to future NPDES permits containing retrofit implementation schedules that, as

explained above, would, at a minimum, dramatically increase their compliance costs, or more likely, would be

unattainable despite their best efforts to achieve compliance by the deadline. 
 

Response 

EPA has reconsidered its approach to backstop allocations as proposed in the draft TMDL. This is in large part due to the improved

final state WIPs and informative comments on the issue. The final TMDL places much greater emphasis on state WIPs and less

emphasis on backstops in deriving the loading allocations for all sectors.  

 

Comment ID 0277.1.001.006

Author Name: Shambaugh Brenda
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Organization: PA Association of Conservation Districts (PACD)

In conclusion, PACD strongly advocates that PA, not EPA, develop and administer the PA nutrient reduction program

including all goals and timelines. The plan must be flexible and there must be reasonable timeframes to for the

agricultural community develop and update conservation plans bringing farms into compliance. With the proper funding

for conservation districts and cost sharing opportunities for the agricultural community, PA can, and will successfully

meet the nutrient reduction goals associated with EPA mandates. 
 

Response 

The development, implementation and administration of the WIPs was delegated to the jurisdictions unless they failed to meet the

requirements of the WIPs as outlined in letters dated 9/11/2008, 11/4/2009 and 4/2/2010.

 

Comment ID 0280.1.001.004

Author Name: Newcomb Jim

Organization: Dorchester Soil Conservation District

The Dorchester Soil Conservation District has reviewed Maryland's Watershed Implementation Plan (WIP) and would

like to make the following comments.     

 

• Maryland should stick to the federal timetable and not try to meet the goals 5 years earlier than all other Bay states.

Especially in this economic climate the extra requirements tied to meeting these TMDL goals, in addition to being

accelerated, will negatively impact all segments of Maryland while our partner states are not sharing in the burden

equally. 
 

Response 

The Watershed Implementation Plans (WIPs) submitted by each State/Commonwealth/District of Columbia (D.C.) are part of the

accountability framework outlined in the Chesapeake Bay Protection and Restoration Executive Order 13508.  The WIPs help

ensure implementation of the Chesapeake Bay Total Maximum Daily Load (TMDL) but are not an approvable part of the TMDL.

Because this public comment period is specific to EPA’s Chesapeake Bay TMDL, specific comments on each

State/Commonwealth/D.C. WIP should be directed to the appropriate State/Commonwealth/D.C. agency for consideration.  

 

Comment ID 0330.1.001.012

Author Name: Krasnoff Alan

Organization: City of Chesapeake, Virginia

Chapter 1 – Comments and Responses TMDL Schedule

301012/27/2010 06:44 PM EST



 

The 2025 deadline for achievement of the Draft TMDL pollutant reduction goals will be extremely difficult, if not

impossible, given the legal, land use and fiscal issues involved. 
 

Response 

It will be a challenge to meet the 2025 deadline but EPA is committed to work with its jurisdictional partners in order to achieve

this.  

 

Comment ID 0411.1.001.001

Author Name: Moon Michael

Organization: Public Works and Utilities, City of Manassas, Virginia

1. The Chesapeake Bay TMDL Program appears to be front-end loaded with a goal of achieving 60% nutrient targets

by 2017. This should be phased to assist the state and localities to address the financial requirements necessary to

implement the plan. 
 

Response 

The 60% by 2017 is slightly more ambitious then the 40% implementation needed in the 8 years after and represents a phasing of

15 years for the entire implementation.  

 

Comment ID 0436.1.001.017

Author Name: Clark Stan

Organization: Hampton Roads Planning District Commission (HRPDC), Chesapeake, Virginia

Aside from the question of EPA's legal authority to establish a deadline in the TMDL, the 2025 deadline would have

significant consequences for the Localities because it would directly impact their MS4 programs and their ability to

comply with their future permits should the permits contain, as expected, Bay TMDL-derived conditions based on the

deadline. The other source sectors would be largely unaffected by the 2025 deadline. Municipal and industrial

wastewater treatment plant upgrades are generally completed within the five-year terms of their permits, and while the

widespread implementation of agricultural BMPs and onsite septic system retrofits may be a long-term undertaking, the

deadline would not expose these largely unregulated sources to either the added costs of attempting to attain the

allocations by an enforceable deadline or the risk of enforcement for permit non-compliance. The 2025 deadline would

expose the Localities, on the other hand, to future NPDES permits containing retrofit implementation schedules that, as

explained above, would, at a minimum, dramatically increase their compliance costs, or more likely, would be

unattainable despite their best efforts to achieve compliance by the deadline. 
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Response 

Please see the response to comment 0265.1.001.017.

 

Comment ID 0510.1.001.010

Author Name: Haterius Stephen

Organization: National Association of State Departments of Agriculture (NASDA)

Adding implementation measures has only added to the complexity of the Draft TMDL. The Draft TMDL consists not

only of the 370 pages of the Draft TMDL document, but also the 1672 pages of the 22 appendices, as well as the

technical analysis and modeling information that is referenced throughout the Draft TMDL. We have not attempted to

quantify the volume of that supporting information.

 

Despite its acknowledgement that the Draft TMDL is the most complex ever attempted, EPA is allowing only 45 days for

public comment. Forty-five days is insufficient under the APA to provide for meaningful public comment. In its October

22, 2010, letter to Congressman Goodlatte and Congressman Holden, EPA bases its refusal to extend the comment

period on the deadlines that the administration has imposed on itself through Executive Order 13508 and through a

settlement agreement with Chesapeake Bay Foundation even though these are self-imposed deadlines. 
 

Response 

Please see the responses to comments 0060.1.001.001 and 0062.1.001.004.

 

Comment ID 0737.001.002

Author Name: Comment Anonymous

Organization: Lower Allen Township Authority

Objective - EPA should provide in the TMDL a year in which the Bay water quality will be improved following full

implementation of the TMDL. 
 

Response 

There is a lag time between the implementation of management practices and benefits to water quality. EPA can not provide a date

when water quality standards will be achieved; however, we anticipate full implementation of the TMDL by 2025.  

 

Comment ID 0745.001.002
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Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

I ask you to use your position as EPA Administrator to push Maryland to improve its draft plan ensuring all the

necessary measures will be in place to achieve clean water by 2020. 
 

Response 

Please refer to Section 8 of the TMDL for information regarding EPA’s evaluation of State WIPs. 
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36 - APPENDIX A

Comment ID 0037-cp.001.001

Author Name: Schneider John

Organization: Delaware Department of Natural Resources & Environmental Control

Draft Appendix A contains the following errors: 

 

Agriculture Workgroup-

Mark Davis is listed as a U.S. Dept of Agriculture representative. He represents the Delaware Department of

Agriculture. 
 

Response 

EPA has received numerous comments with suggested editorial or typographical revisions.  EPA has reviewed each of these

suggested revisions and where appropriate, has incorporated them into the final TMDL report.

 

Comment ID 0037-cp.001.002

Author Name: Schneider John

Organization: Delaware Department of Natural Resources & Environmental Control

Draft Appendix A contains the following errors: 

 

Also, delete the 4th "e" in "Wastewater Treatement Workgroup." 
 

Response 

EPA has received numerous comments with suggested editorial or typographical revisions.  EPA has reviewed each of these

suggested revisions and where appropriate, has incorporated them into the final TMDL report.
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37 - APPENDIX B

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
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38 - APPENDIX C

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
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39 - APPENDIX D

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
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40 - APPENDIX E

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
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41 - APPENDIX F

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
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42 - APPENDIX G

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
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43 - APPENDIX H

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
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44 - APPENDIX I

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
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45 - APPENDIX J

Comment ID 0146.1.001.008

Author Name: Isenberg W.

Organization: Virginia Commonwealth University Center for Environmental Studies. Class: ENVS 601, Professor: P.L. deFur

Also, in Appendix J on the top of page 3 the first word in the fourth line says "bu" when I am sure the intended word was

"by." I understand that is simple silly repairs, but figured you might like to know. 
 

Response 

Thank you.
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46 - APPENDIX K

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
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47 - APPENDIX L

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
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48 - APPENDIX M

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
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49 - APPENDIX N

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
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50 - APPENDIX O

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
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51 - APPENDIX P

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
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52 - APPENDIX Q

Comment ID 0062.1.001.011

Author Name: Bodine Susan

Organization: Agricultural Retailers Association et al.

These TMDLs include allocations for 1,006 individual residences, by individually naming the homeowners in Appendix

Q. 
 

Response 

Please see the response to comment 0681.1.001.014.

 

Comment ID 0254.1.001.001

Author Name: Hawkins George

Organization: District of Columbia Water and Sewer Authority

The detailed TMDL allocation tables presented in Appendix Q of in the draft Bay TMDL report are not well constructed

and contain inconsistencies that make it impossible to know with confidence that EPA has adopted the waste load

allocations (WLAs) proposed in the District Department of the Environment's (DDOE's) September 1,2010 draft Phase I

Watershed Implementation Plan (Draft WIP). 
 

Response 

Please see the response to comment 0681.1.001.014.

 

Comment ID 0254.1.001.003

Author Name: Hawkins George

Organization: District of Columbia Water and Sewer Authority

DC Water assumes that EPA has included the Outfall 001 and CSO allocations from the Draft WIP in the Bay TMDL

based on the allocation summary in Table ES-l and the summary of the backstop allocations in Section 8.3.3 of the draft

TMDL Report, but, again, is unable to confirm that the WLAs are, in fact, in the Bay TMDL because of the construction

of the allocation tables. 
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Response 

Please see the response to comment 0681.1.001.014.

 

Comment ID 0254.1.001.004

Author Name: Hawkins George

Organization: District of Columbia Water and Sewer Authority

Further, inconsistencies in the allocation tables make it impossible to know which table reflects the allocations proposed

for Blue Plains and the District's combined sewer system. The following table illustrates the extent of the consistency

problem:   [Table 9-1. See pg 2 of original document 0254.1]  It is incumbent upon EPA to correct these inconsistencies

and include detailed allocation tables in the final Bay TMDL that clearly identify and list the allocations assigned to Blue

Plains and the District's combined sewer system. Nevertheless, in the absence of any evidence to the contrary, we will

assume for purposes of these comments that EPA included in the draft TMDL all of the allocations proposed in the Draft

WIP. 
 

Response 

Please see the response to comment 0681.1.001.014.

 

Comment ID 0272.2.001.020

Author Name: Pippel Julie

Organization: Maryland Association of Municipal Wastewater Agencies, Inc. (MAMWA)

[Comment from footnote 24 of comment ID 0272.2.001.013]

 

On a related note, in Table Q-1, EPA's Draft TMDL appears to provide individual WLAs for non-significant WWTPs

(including POTWs). This is in contrast to Maryland's Draft WIP (aggregates WLAs for non-significant WWPTs).

MAMWA strongly supports the State's approach. These smaller plants are not being required to upgrade (see

discussion above). EPA should correct its TMDL to provide aggregate loadings. Furthermore, EPA should make it clear

in the text and in all appendices that reference loadings that insignificant WWTPs are being aggregated for purposes of

the TMDL, but that they are not expected to upgrade to attain such loadings, nor should their permits reflect any

individual loading. 
 

Response 

Please see the response to comment 0681.1.001.014.
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Comment ID 0444.1.001.008

Author Name: Allen Paul

Organization: Constellation Energy

Appendix Q of the Draft TMDL contains EPA's calculated wasteload allocations. Appendix Q1 contains the loads to

achieve proposed amended water quality standards and Appendix Q2 contains the full backstop allocations in the case

EPA believes these are necessary. The methodology for arriving at the allocations, specifically for the "nonsignificant"

discharges, is not clear. Some have allocated loads, others do not, but should have. For example, Calvert Cliffs Nuclear

Power Plant, LLC, where Constellation has ownership interests, (line 6598 in Appendix Q1) has been allocated 0

pounds/year for nitrogen, phosphorus, and sediment which is not correct. Calvert Cliffs has an on-site wastewater

treatment plant and uses nitrogen and phosphorus-containing compounds in its plant processes. As required by its

NPDES permit, Calvert Cliffs submitted to the Maryland Department of the Environment estimated annual loadings of

15,000 pounds/year of total nitrogen and 100 pounds of total phosphorus. There was no requirement in the Calvert

Cliffs permit to estimate sediment loads. Therefore, at a minimum, Calvert Cliffs should have wasteload allocations for

nitrogen and phosphorus.

 

Maryland's Watershed Implementation Plan (Appendix C) did not allocate watershed loadings to all specific

dischargers, but rather considered the "nonsignificant" dischargers as aggregated with individual loadings to be

determined at a later date based on Tributary Strategies. This approach seems more appropriate given the fact that the

model is still undergoing revision and that information upon which to base the individual loadings appears, in the case of

our example, to be incomplete.

 

Based on this relevant example, EPA should withdraw Appendix Q and work with the states and the District of

Columbia to prepare the individual wasteload allocations once all relevant information is known. The revised allocations

must then be resubmitted for public review and comment. 
 

Response 

Please refer to the response for comment 0067.1.001.009.  Section 8 of the final TMDL report describes the methodology by which

EPA evaluated the jurisdictions’ final Phase I WIPs, the process for developing the backstop allocations, the WIP evaluation

findings and the resulting backstop allocations EPA established for each jurisdiction.

 

Please see the response to comment 0681.1.001.014 for additional information on Appendix Q.

 

Comment ID 0463.1.001.012

Author Name: Sharma Lalit

Organization: City of Alexandria, Virginia

Chapter 1 – Comments and Responses Appendix Q

303212/27/2010 06:44 PM EST



 

In Appendix Q-I of EPA's Draft TMDL includes multiple discharge points based on EPA's interpretations of minor stream

segments for CSO permit outfalls for the City of Alexandria. EPA should aggregate the CSO loads for each system. 
 

Response 

Please see the response to comment 0681.1.001.014.

 

Comment ID 0502.1.001.006

Author Name: Frank Stephen

Organization: RRI Energy

Of specific concern is that our Shawville Generating Station may have been inadvertently overlooked through this multi

year development process. While we are prepared to conduct additional monitoring of TN at the station to establish

baseline loadings from our multiple outfalls, some data was collected in July and August of 2005. A summary of this

data is included in Table 1 (attached) for your consideration. 

 

[Table 1. Shawville Sampling Data. See original document 0502.1]

 

We request that the DEP and EPA evaluate the data associated with our discharges and allow the Shawville

Generating Station adequate time to develop a discharge baseline and to be appropriately addressed in the PA WIP

and Bay TMDL.

 

RRI Energy is committed to working with the DEP and EPA to establish TMDLs that are scientifically sound, legally

defensible, cost effective, and equitable. Please do not hesitate to contact me at (724) 597-8310 if you have any

questions or require additional information. 
 

Response 

Please see the response to comment 0681.1.001.014 for additional information on Appendix Q.

 

Regarding specific comments on a jurisdiction’s WIP, please refer to the response for comment 0034-cp.001.001.

 

Comment ID 0529.1.001.002

Author Name: Laczynski Michael

Organization: INVISTA - Waynesboro

Section 4.5.5 of the Draft Chesapeake Bay TMDL ("Draft TMDL") makes reference to industrial storm water as point
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sources and notes that the Draft TMDL inventories the industrial storm water in Appendix Q. Allocations for Baugher

Farm appear to be missing from Appendix Q and may not have been properly considered as pmt of the modeling for the

Draft TMDL. 
 

Response 

Please see the response to comment 0681.1.001.014 for additional information on Appendix Q.

 

Comment ID 0681.1.001.014

Author Name: Baxter Russ

Organization: VA Department of Environmental Quality

Industrial Stormwater VPDES Permit Aggregate Allocation

 

The TMDL Appendix Q-1 and Q-2 should clarify that industrial stormwater VPDES permit discharges are included in the

Source "Stormwater-MS4".

 

Aggregate loadings for industrial stormwater VPDES permits should be included in Appendix Q as part of the

"Stormwater-MS4" for each segment. DEQ previously submitted an updated spreadsheet that added 12 facilities and

replaced EPA contractor Tetra Tech "estimated acres" with the area information found in the individual permit

registration statements to the extent such information was available.

 

Wastewater

 

The TMDL Appendix Q-1 and Q-2 will need to be revised based upon the updated model input deck that DEQ will

provide to EPA by November 12th . The submission will include corrected information from the September 2

submission. 
 

Response 

EPA has received numerous comments regarding the format of the allocation tables in Appendix Q including poor table

construction, difficulty in locating specific facility wasteload allocations, and confusion regarding individual allocations provided to

facilities that should have been part of an aggregate allocation.  EPA has corrected Appendix Q to address these comments. 

 

Chapter 1 – Comments and Responses Appendix Q

303412/27/2010 06:44 PM EST



Response to Public Comments: Chesapeake Bay TMDL for Nitrogen, 
Phosphorus and Sediment 

Issue Category: 53. Appendix R 

Pages 3035 – 3035 

 

 

 

 

 

 

 

 

 

 

 

 

December 29, 2010 

Docket #: EPA‐R3‐OW‐2010‐0736 



 

53 - APPENDIX R

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
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54 - APPENDIX S

Comment ID 0294.1.001.004

Author Name: Haley Mark

Organization: Virginia Nutrient Credit Exchange Association, Inc.

• NPDES Permit Noncompliance (Page S-4, Item 6 (b))- This provision is irrelevant to trading and, in practice, certainly

stands to disrupt trading. For trading to be reliable and useful for the users as well as the regulators, it makes no sense

that otherwise valid nutrient credits would be disqualified upon noncompliance of the credit-generating facility. Consider

just a few examples of potential noncompliance: failure to submit a complete renewal application or a required facility-

related manual on time, laboratory testing errors, inadvertent exceedence of unrelated effluent limits, etc. This provision

will only inject unnecessary uncertainty into the trading or offsetting process, would not "safeguard" nutrient trades, and

actually would work against EPA's stated objectives. This element should be eliminated.

 

• "Disproportionate Harm" (Page S-4, Item 6 (c)) - While the Nutrient Exchange aims to improve water quality and surely

to do no harm, we note that this provision is redundant of the many provisions in Appendix S that state that trading or

offsetting must be consistent with water quality standards applicable to human health and aquatic life. This provision is

redundant of the standards that preclude harm by their own terms and, therefore, the provision should be deleted.

 

• "Temporal Consistency" (Page S-4, Item 6 (d)) - This provision should be clarified to provide that temporal consistency

is satisfied for point sources when the credit is generated and used within the same 12 month period. This request is

consistent with the annual basis for the TMDL and WLAs.

 

 • "Accountability" Provisions (Page S-5, Item 8) - Much of this section is redundant of the previous seven items in

Appendix S. However, a number of the items are worded slightly differently than those prior items. This may lead to

confusion and further complicate implementation. We suggest deleting all sub-elements that are addressed elsewhere

in the document. 
 

Response 

Thank you for your comments. Facilities generating credits for sale need to be in compliance with existing environmental laws and

regulations.  This is consistent with EPA's Trading Policy.

 

Comment ID 0472.1.001.001

Author Name: Fults Brent

Organization: Chesapeake Bay Nutrient Land Trust, LLC

Following many years of experience in the wetland and stream private mitigation banking field, EarthSource Solutions,

Inc. created the Chesapeake Bay Nutrient Land Trust, LLC (CBNLT) in 2006 as a private market-based entity with the
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purpose of generating and transferring nonpoint nutrient offsets ("Offsets") to compensate for nutrient inputs into the

Chesapeake Bay and its Virginia tributaries. CBNLT has worked closely with the Virginia Department of Environmental

Quality (DEQ) and Virginia Department of Conservation and Recreation (DCR) to develop private facilities that create

nonpoint nutrient offsets that can be traded to point sources (under DEQ's program) and developers who cannot meet

phosphorous requirements found in Virginia's stormwater permits and regulations (under DCR's program). [FN 1]

 

CBNLT is thus is a position to provide real world insights and perspective on the impact of the TMDL and Virginia WIP

on private market based trading and how private entrepreneurial trading can aid in meeting the water quality needs of

the Chesapeake Bay and its tributaries.

 

It is important to note that the Offsets created under the Virginia program meet the expectations found in Appendix S of

the TMDL. Nonpoint nutrient Offsets created by CBNLT provide:

 

Nutrient Reductions Exceeding "Baseline" Requirements - Offsets represent nutrient reductions in excess of those

otherwise required by, or funded under, state or federal law or by tributary strategy plans, and provide an incentive for

baseline to be achieved so that Offsets can be created.

 

Pre-Implemented Benefits - Offsets are state verified on-the-ground nutrient reductions that are in place well in advance

of the land disturbing activity that will need the Offset occurring. Large nutrient reductions are created well in advance of

their use as Offsets.

 

Protection of Local Water Quality - Offsets may not be used in contravention of local nutrient water quality

requirements. In addition, six percent of each transaction fee goes to DCR or a locality for local water quality

enhancement programs. As long as local water quality is protected, Offsets may be used in the same HUC or adjacent

HUC just as wetland mitigation credits can be used in Virginia. If no Offset facility is in either HUC, Offsets may be used

from the same River Tributary.

 

Accounting for Attenuation - Offsets are based on the reduction in delivered load to the Bay rather than streamside

reductions. This also provides local water quality benefits and eliminates the need for a trading ratio. A trading ratio is

also not needed due to the conservative nature of the reduction calculations.

 

Perpetual Protection - Stormwater Offsets must be protected in perpetuity. Offsets for point sources must be protected

for the duration of the point source's need.

 

Financial Assurance - Offsets are financially assured by the Offset provider until such time as the land conversion has

been deemed to be established.

 

Verified and Enforceable Reductions - Two state agencies must certify the nutrient reductions before they are available

for transfer, both agencies have the ability to inspect Offset facilities and require compliance, annual reports of Offset

facility compliance is provided, and Offsets are incorporated into permit requirements.

 

Phosphorous and Nitrogen Benefits - Virginia's stormwater program only regulates phosphorous, but both phosphorous

and the associated Offset facility's ratio of nitrogen are retired.
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Tracking of Transactions - Similar to the wetland and stream banking systems, Offset facilities provide ledgers

documenting transactions and available Offsets.

 

Private Investment with Public Returns - No state or federal money is needed for Offset creation but their use provides

economic benefits to developers, state and local tax bases, and environmental benefits beyond just nutrient reductions.

 

TMDL and VIRGINIA WIP COMMENTS

 

TMDL Appendix S

 

As noted above CBNLT's Offsets meet EPA's expectations for a tradable credit. However, CBNLT's experience in

Virginia has shown that there are road blocks to the actual use of the Offsets. One of the more significant road blocks is

local government-administered in lieu fee programs, pro rata share and similar programs. Virginia localities thus have

the ability to create programs to allow developers to "achieve" stormwater nutrient requirements through payments

rather than actual controls. However, the fees are being accumulated and don't always appear to be utilized for nutrient

reductions, let alone nutrient reductions that are equivalent to those needed to address the associated impacts. These

programs have not qualified under a certification program that meets the needs of the TMDL as offsets have, and also

operate in a subsidized environment supported by tax dollars and voluntary payments. The time lag (some localities

assert that they have the right to accumulate funds for twelve years before using them) between fee collection and

utilization for nutrient reductions means a temporal loss of nutrient reductions as well.

 

Appendix S should specifically disallow the use of trading mechanisms that do not meet the same high standards

imposed upon the private market for the generation and use of credits. Included in this should be a specific statement

that Offsets must be certified and represent actual in the ground nutrient reductions at the time of need and that

programs that accept funding for some future nutrient reductions may not be used. EPA should provide a clear

endorsement of DEQ/DCR certified private facilities, such as those developed by CBNLT, and assert that they should

be used prior to other, less reliable sources of nutrient reductions. 

 

 

[FN 1] These facilities are the first of their kind certified in Virginia by both DEQ and DCR and include the Wildwood

Farm in Appomattox County (with annual phosphorous reductions of 101 pounds and 376 pounds of nitrogen) and the

Cranston Mill Project in James City County (with annual reductions of 752 pounds of phosphorous and 1,655 pounds of

nitrogen). 
 

Response 

Thank you for your comment.  Similar to a credit exchange, a private offset could potentially buy and sell credits that are utilized in

conjunction with the Chesapekae Bay TMDL.  EPA and the Chesapeake Bay jurisdictions would be interested in receiving further

information and having further discussions about a private offset approach.

 

Comment ID 0472.1.001.003
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Author Name: Fults Brent

Organization: Chesapeake Bay Nutrient Land Trust, LLC

Although environmental credit markets have been around for some time, nutrient Offsets are an innovative and novel

approach. Rather than encouraging the use of innovative methods of nutrient reduction, there has been a lack of clear

endorsement and support of the use of Offsets by state and local governments. This lack of clear support creates a

level of unfamiliarity and potential reluctance that permit issuing authorities, landowners and the development

community may have toward the use of Offsets.

 

As the federal government and the Bay jurisdictions strive to achieve the water quality goals for the Chesapeake Bay,

the active participation of a private nonpoint nutrient Offset market will be essential. The implemented nutrient

reductions and resulting Offsets will provide landowners with additional stewardship and income opportunities while

encouraging land use alternatives that will immediately contribute to improved water quality of the Bay and its

tributaries.

 

Neither the Virginia WIP nor the TMDL (Appendix S) address the failure of local programs to provide equivalent nutrient

reductions contemporaneously with the land disturbing impact. As noted above, there are a variety of mechanisms by

which the Virginia WIP should be significantly improved to promote, rather than hinder, the development of cost

effective entrepreneurial solutions.

 

If you have any questions, please fell free to contact Brent Fults or Scott Reed of CBNLT at (804) 222- 5114 or

Shannon Varner at Troutman Sanders LLP at (804) 697-1331. 
 

Response 

Thank you for your comment.  Similar to a credit exchange, a private offset could potentially buy and sell credits that are utilized in

conjunction with the Chesapeake Bay TMDL.  EPA  and the Chesapeake Bay jurisdictions would be interested in receiving further

information and having further discussions about a private offset approach.

 

Comment ID 0571.1.001.022

Author Name: Rountree Glynn

Organization: National Association of Home Builders (NAHB)

d. Comments on Appendix S. Offsetting New or Increased Loadings of Nitrogen, Phosphorus and Sediment to the

Chesapeake Bay Watershed.

 

i. Page S-2, section II, 3, Offsets Baseline - Farmers have made it clear that if they must meet the TMDL baseline, it

disadvantages those farms that have voluntarily installed BMPs to improve water quality. In addition, they say that once

they meet the TMDL baseline requirements, they will have used most all of the inexpensive measures to improve water

quality, and further measures will increase the cost of their credits to be sold. EPA should allow credit for farms towards
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meeting the TMDL baseline from existing BMPs on the farm that were installed prior to the TMDL. Further, farmers

should be allowed to sell credits prior to meeting the baseline if they show a credible plan to achieve and verify meeting

the TMDL baseline after selling credits. Without such flexibility provisions, the generation of credits for sale from

agricultural operations will be constrained.

 

ii. Page S-2, Section III.1., Authority - Since the federal Construction General Permit will be revised in 2011, EPA should

consider supplying language for inclusion in the new permit that endorses the concept of water quality credit trading to

encourage states to consider trading to lower their costs of water quality improvement measures.

 

iii. Page S-3, Section 2.(b), Offsets Baseline (for credit generators) - this section contains the term "geographic scale."

Does this term refer to the geographic region where the credits from a source can be bought?

 

iv. Page S-4, 7.(b) - This section discusses estimating the pollutant loading from nonpoint sources and discharges from

unpermitted sources. This estimate must account for the airborne deposition of NOx from the emissions from Southeast

Asia, Mexico, Canada, and other foreign nations. NOx deposited into the Chesapeake Bay watershed from sources

outside the scope of the TMDL will continue to increase for the foreseeable future. Domestic permitted sources must

not be penalized by being forced under the TMDL to make additional pollutant reductions to account for the actions of

offshore, unregulated air emissions that deposit NOx into the Chesapeake Bay watershed.

 

v. Page S-4, 7.(c) - Given the economic situation of the states, the additional burden on the states on the new TMDL

requirements, and the existing permit backlogs in the states, it is not practical, and certainly not a good use of rare

resources, to reopen state permits to incorporate offset transactions. The overhead costs of any trading program will

increase the price of credits, shutting some sources out of the credit market simply because they will not be able to

afford the credits or the credits are unavailable at any price. There is no environmental value gained by adding offset

transactions to permits when such information will be found on the website of the entity responsible for selling trading

credits. Adding to the trading program's overhead cost by requiring permits to incorporate the offset transaction is a bad

idea.

 

vi. Page S-5, 8(c) - Home builders will be disadvantaged if the offset or credit purchased cannot be sold again during

the term of the credit. As we understand it, credits are normally of multi-year duration, perhaps 3-5 years, much longer

than required for the majority of homebuilders, who need only nine months to build a home. At a minimum, EPA should

consider adding a provision for those with short-duration permits providing that, at the termination of their NPDES

permit, they can sell the remainder of their credits to another source. 
 

Response 

Thank you for your comments.  EPA considered as it finalized the TMDL.
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55 - APPENDIX T

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
 

Chapter 1 – Comments and Responses Appendix T

304112/27/2010 06:44 PM EST



Response to Public Comments: Chesapeake Bay TMDL for Nitrogen, 
Phosphorus and Sediment 

Issue Category: 56. Appendix U 

Pages 3042 – 3042  

 

 

 

 

 

 

 

 

 

 

 

 

December 29, 2010 

Docket #: EPA‐R3‐OW‐2010‐0736 



 

56 - APPENDIX U

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
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57 - APPENDIX V

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
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58 - APPENDIX W

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
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59 - APPENDIX GENERALMISCELLANEOUS

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
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60 - MASS CAMPAIGN COMMENTS 
These letters have been coded and responded under the applicable categories. 
 

 
 

60.1 - NRDC 
These letters have been coded and responded under the applicable categories.

 
 

60.2 - NWFAF 
Comment ID 0621-cp.001.001 
Author Name: Comment Anonymous 

Organization: National Wildlife Federation Action Fund 

The Chesapeake Bay community depends on clean water for health, livelihoods and economic security.  
 
Unfortunately, pollution is killing the Chesapeake and hundreds of other rivers and creeks in the region. All this pollution gets 
collected into the bay, which is no better shape today than it was 25 years ago.  
 
You now have the unique opportunity to do something about it, and the time has come to put strong, enforceable water safety standards 
in place to protect homes, support the economy and ensure that streams and rivers are healthy today and for our children's future.  
 
I urge you to develop a strong pollution diet in the state that holds everyone accountable for the pollution that is harming our wildlife 
and damaging the local economy. It is imperative that these plans address all sources of pollution and demonstrates how reductions 
will be gained. Citizens across the state and the region need your help to keep our water clean and protected. 
 

Response  

EPA notes commenter’s support for the Chesapeake Bay TMDL. 
 
 
 
 

60.3 - SUPPORTS NYS DEC (COMMENT -0389) 
Comment ID 0364-cp.001.001 
Author Name: Hazlitt K. 

 



 

Organization:  

As a supporter of the family farms within New York's Chesapeake Bay watershed area, I ask that the Environmental

Protection Agency (EPA) revise New York's Chesapeake Bay Total Maximum Daily Load (TMDL) allocation to a

realistic and attainable standard and accept the NYS Department of Environmental Conservation's (NYS DEC)

Watershed Implementation Plan (WIP) which is an aggressive and realistic plan to protect water quality in New York's

portion of the Bay watershed.

 

Clean water is a priority of New York farmers, who have worked for many years to protect the state's water resources

under the most progressive water quality standards in the country. The EPA should revise New York's Chesapeake Bay

TMDL allocation to more adequately reflect NY's environmental achievements, be more proportionate in accordance

with science, account for NY's decreasing environmental footprint over the past decade and reflect that NY's water

quality chemistry already meets Bay specifications for high water quality as required by EPA's TMDL. New York's state-

wide environmental program achievements, as well as its unique landscape, growing conditions and seasonality - which

differ from other five Bay watershed states - should all be accounted for in any Chesapeake Bay Program TMDL.

 

EPA should also adopt the model refinements recommended by the NYS DEC in their draft Phase I Watershed

Implementation Plan to restore the Chesapeake Bay and its watershed. The strategy presented in NYS DEC's WIP is

an aggressive, achievable, credible, stakeholder driven plan which provides adequate assurances on NY's ability to

achieve stated nutrient reductions. These requested model refinements reflect the environmental protection

accomplishments New York State has already attained and truthfully represents the practices of environmental

stewardship currently employed on New York's family farms.

 

New York's farm communities in the Bay watershed have serious concerns that U.S. Environmental Protection Agency

Region 3 (USEPA R3) has not accurately accounted for all pollutant reduction factors which are distinct and unique to

New York. Unlike other Bay watershed states, New York's small portion of the Chesapeake Bay watershed is

characterized by low population growth, low intensity agriculture, forest and high water quality. This is significant

because the brunt of any nutrient load allocation requirement will fall squarely on our small family farms in the Bay

watershed region in the absence of any other significant industry or population centers to satisfy USEPA R3 pollutant

reduction targets.

 

Since 2004, the NYS DEC, in partnership with the New York State Department of Agriculture and Markets, has been

implementing a practical, programmatic, state-wide approach to nutrient and sediment reduction which has resulted in

marked improvements to the Susquehanna River Basin region and, thereby, the Chesapeake Bay watershed. These

existing state water quality and agricultural environmental management programs have established practices and

standards which exceed federal minimum requirements and pre-date any EPA mandate.

 

For these reasons, please revise New York's Chesapeake Bay Total Maximum Daily Load (TMDL) allocation to a

realistic and adopt the model refinements recommended by NYS DEC in their Draft Phase I Watershed Implementation

Plan. 
 

Response 
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During the public comment period, EPA received hundreds of these letters as part of a mass mailing campaign.  EPA’s notes all the

commenter’s support for NYS DEC’s watershed implementation plan.  With regards to comments that relate to New York’s

allocations, please refer to response to comment 0080-cp.001.002.  With regards to EPA's WIP backstop rational, please refer to

response to comment 0067.1.001.007 and Section 8 of the TMDL report.

 

Comment ID 0559-cp.001.003

Author Name: Roe T.

Organization:  

Unlike other Bay watershed states, New York's small portion of the Chesapeake Bay watershed is characterized by low

population growth, low intensity agriculture, forest and high water quality. This is significant because the brunt of any

nutrient load allocation requirement will fall squarely on our small family farms in the Bay watershed region in the

absence of any other significant industry or population centers to satisfy USEPA R3 pollutant reduction targets. Since

2004, the NYS DEC, in partnership with the New York State Department of Agriculture and Markets, has been

implementing a practical, programmatic, state-wide approach to nutrient and sediment reduction which has resulted in

marked improvements to the Susquehanna River Basin region and, thereby, the Chesapeake Bay watershed. These

existing state water quality and agricultural environmental management programs have established practices and

standards which exceed federal minimum requirements and pre-date any EPA mandate. 
 

Response 

Please refer to response to comment 0080-cp.001.002.

 

Comment ID 0767.001.014

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

I support clean water in the Chesapeake Bay and in my community of Kensington, Maryland. With the development of

our state's first Watershed Implementation Plan, the EPA has a unique opportunity to ensure the establishment of

effective programs to save the Chesapeake Bay for generations to come. However, the plan lacks implementation

details for meeting the plan's goals. I urge you, as the EPA Administrator, to require the state of Maryland to improve its

plan by ensuring the necessary specific measures are articulate and implemented to clean the bay's water by 2020.

 

The Chesapeake Bay is one of our country's most treasured waterways. I'm sure you agree with this and your vigorous

action will determine to a large degree whether we succeed in saving this treasure or passing on to our children an

opportunity lost, a treasure ill spent.

 

I know your challenges are many and difficult, but please make restoring the Chesapeake Bay one of your highest
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priorities. I would appreciate your views on this challenge and those actions planned to save the Chesapeake Bay. 
 

Response 

EPA notes the commenter's support for protecting the Chesapeake Bay. Please refer to Section 8 of the final TMDL which outlines

EPA's evaluation of the jurisdictions' watershed implementation plans.

 

Comment ID 0767.001.021

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

Progress has been painfully slow to finally clean up the Chesapeake Bay and its tributaries.

 

The EPA must require the state to detail how it intends to implement the plan. 
 

Response 

Please refer to Section 8 of the final TMDL which outlines EPA's evaluation of the jurisdictions' watershed implementation plans.

 

60.4 - USE OF EPA’S AUTHORITY TO IMPROVE MD’S WIP

Comment ID 0767.001.001

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

Please accept the enclosed letters in support of a strong, effective Watershed Implementation Plan (WIP) being

developed by the state of Maryland. The Chesapeake Bay Foundation and other groups have been working diligently to

educate the citizens of Maryland about the importance of and opportunity presented by the WIP. The enclosed letters

demonstrate that Marylanders are concerned about water quality and want to see your agency hold a firm line by

enforcing the Total Maximum Daily Load and the WIP allocations.

 

Thank you for this opportunity to provide comments. We look forward to seeing a comprehensive, detailed and

enforceable final product. 
 

Response 

Thank you for your comments and support for EPA’s Chesapeake Bay TMDL.
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Please see the response to comment 0067.1.001.009 and Section 8 of the TMDL report for EPA’s rational and methodology for

evaluating and backstopping the jurisdictions’ WIPs.

 

For discussion of accountability and possible federal actions, please see the response to comment 0110.001.005.

 

Shawn Garvin, Administrator for EPA's Mid-Atlantic Region (Region 3), is firmly committed to establishing a scientifically robust

and legally defensible Bay TMDL by December 30, 2010.  The TMDL establishes the loadings necessary to allow the Bay to meet

applicable water quality standards and restore designated uses.

 

 

Comment ID 0767.001.002

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

I am writing to ask you to use your position as EPA Administrator to push Maryland to have all the proper measures in

place to achieve clean water by 2020. The EPA must require Maryland to detail how it intends to implement these

measures (funding and regulatory issues should be spelled out). 

 

Your actions will help determine whether our state succeeds in restoring clean water to the bay. Thank you and I look

forward to hearing from you. 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.003

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

I urge you to enforce Clean Water Act standards and hold Maryland and Virginia accountable for cleaning up the

Chesapeake Bay. If my state does not meet its requirements for a clean-up plan, EPA should take the following actions:

 

 

• Improve pollution standards from point sources;

• Rewrite or deny pollution discharge permits; and/or

• Assume responsibility for Maryland and Virginia's Water.
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State's like Maryland and Virginia need to play their part in cleaning up the Bay. Please use EPA to help make that

happen.

 

We are looking forward to your response. 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.004

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

I ask you to use your position as EPA Administrator to push Maryland to improve its draft plan ensuring all the

necessary measures will be in place to achieve clean water by 2020. 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.005

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

I ask you to use your position as EPA Administrator to push Maryland to improve its draft plan ensuring all the

necessary measures will be in place to achieve clean water by 2020. 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.006

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)
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I ask you to use your position as EPA Administrator to push Maryland to improve its draft plan ensuring all the

necessary measures will be in place to achieve clean water by 2020. 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.007

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

I am a big supporter of clean water, in the Chesapeake Bay and in my community. For years Maryland has worked to

clean our waters but progress has been painfully slow. Now, with the development of the state's first Watershed

Implementation Plan, the EPA has the opportunity to ensure the establishment of effective programs, incentives and

penalties to finally clean-up the Chesapeake Bay and its tributaries.

 

I ask you to use your position as EPA Administrator to push Maryland to improve its draft plan ensuring all the

necessary measures will be in place to achieve clean water by 2020. 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.009

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

Our family supports clean water in our community and Chesapeake Bay. I ask you to use your position as EPA

administrator to push Maryland to improve its draft plan ensuring necessary actions will be in place to achieve clean

water by 2020. 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.010
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Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

I'm really worried about the Chesapeake Bay. There's no place else like it in the country, and its health is imperiled.

This ecosystem of water, plants, fish, crustaceans, etc. is very delicate. Please use your position as EPA Administrator

to push Maryland to improve its draft plan to achieve clean water by 2020.

 

We are at the tipping point. I want the Bay to be healthy when my three children are adults! Please do everything you

can to protect the Bay. 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.011

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

I'm really worried about the Chesapeake Bay. There's no place else like it in the country, and its health is imperiled.

This ecosystem of water, plants, fish, crustaceans, etc. is very delicate. Please use your position as EPA Administrator

to push Maryland to improve its draft plan to achieve clean water by 2020.

 

We are at the tipping point. I want the Bay to be healthy when my three children are adults! Please do everything you

can to protect the Bay. 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.012

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

I am a big supporter of clean water, in the Chesapeake Bay and in my community. For years Maryland has worked to

clean our waters but progress has been painfully slow. Now, with the development of the state's first Watershed

Implementation Plan, the EPA has the opportunity of a lifetime to ensure the establishment of effective programs,

incentives and penalties to finally clean-up the Chesapeake Bay and its tributaries.
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Although Maryland received a passing grade on its plan from the EPA, citizens need assurance Maryland's proposal will

become a reality. The EPA must require the state to detail how it intends to implement the plan. For example, the state

must address the "funding gaps" and "new regulatory/legislative changes" necessary to meet plan goals.

 

I ask you to use your position as EPA Administrator to push Maryland to improve its draft plan ensuring all the

necessary measures will be in place to achieve clean water by 2020.

 

We know what the problems are. We have the technology to address the problem. We just need a strong, enforceable

plan.

 

We are at the tipping point and your actions will determine to a very large degree whether we succeed in restoring clean

water in the Bay or must explain to the next generation why all the fish are floating.

 

Thank you for your consideration, I would greatly appreciate hearing from you regarding Maryland's Watershed

Implementation Plan. 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.013

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

I don't take clean water for granted. That's why I'm reaching out to ask for your help.

 

Maryland's progress in cleaning up the Chesapeake Bay has been extremely slow. While the state's Watershed

Implementation Plan offers great promise, I fear we'll never see it implemented.

 

Please use the full power of your position to urge Maryland to improve its Watershed Implementation Plan, ensuring all

necessary measures will be in place to achieve clean water by 2020.

 

We need a strong, enforceable plan, and you can help make it happen. Thank you very much for your efforts. 
 

Response 

Please see the response to comment 0767.001.016.
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Comment ID 0767.001.015

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

I support clean water in the Chesapeake Bay water shed.

 

Please use your position as EPA Administrator to push Maryland to improve its draft plan ensuring all the necessary

measures will be in place to achieve clean water by 2020 or sooner.

 

It is important to my family, our community and the rest of the world that we as a community support restoring clean

water in the Bay. Please let me know how you are going to help prevent the destruction of the Bay, and most

importantly how to improve the Bay. 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.016

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

I am a big supporter of clean water, in the Chesapeake Bay and in my community. For years Maryland has worked to

clean our waters but progress has been painfully slow. Now, with the development of the state's first Watershed

Implementation Plan, the EPA has the opportunity of a lifetime to ensure the establishment of effective programs,

incentives and penalties to finally clean-up the Chesapeake Bay and its tributaries.

 

Although Maryland received a passing grade on its plan from the EPA, citizens need assurance Maryland's proposal will

become a reality. The EPA must require the state to detail HOW it intends to implement the plan. For example, the state

must address the "funding gaps" and "new regulatory/legislative changes" necessary to meet plan goals.

 

I ask you to use your position as EPA Administrator to push Maryland to improve its draft plan ensuring all the

necessary measures will be in place to achieve clean water by 2020.

 

We know what the problems are. We have the technology to address the problem. We just need a strong, enforceable

plan.

 

We are at the tipping point and your actions will determine to a very large degree whether we succeed in restoring clean

water in the Bay or must explain to the next generation why all the fish are floating. 
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Response 

Thank you for your comments and support for EPA’s Chesapeake Bay TMDL.

 

Please see the response to comment 0067.1.001.009 and Section 8 of the TMDL report for EPA’s rational and methodology for

evaluating and backstopping the jurisdictions’ WIPs.

 

EPA has been working with Maryland and with the other Bay jurisdictions to establish and implement the Chesapeake Bay TMDL.

EPA intends to continue these collaborative efforts and to use the full scope of its authority to ensure that the Bay jurisdictions meet

their Chesapeake Bay TMDL allocations and that applicable water quality standards are attained and maintained.  For discussion of

accountability and possible federal actions, please see the response to comment 0110.001.005.

 

Shawn Garvin, Administrator for EPA's Mid-Atlantic Region (Region 3), is firmly committed to establishing a scientifically robust

and legally defensible Bay TMDL by December 30, 2010.  The TMDL establishes the loadings necessary to allow the Bay to meet

applicable water quality standards and restore designated uses.

 

 

Comment ID 0767.001.017

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

I have been watching with both interest and dismay the progress or lack of it we have had in cleaning up the

Chesapeake. For too long clean up efforts have been faltering for lack of any real teeth to dean up regulations. Now

that there is a real chance of EPA enforceable clean up, it is more important than ever that The EPA keep on top of

efforts by the states involved including Maryland. Well meaning promises by the state aren't enough. Maryland needs to

spell out not just what it wants to accomplish but what it is going to do to make it happen. Specifically how it will address

funding; gaps and legislative changes that will be required to make this all happen

 

Please use your position as EPA Administrator to have Maryland improve it's draft plan so that the 2020 goals will be

reached. Perhaps I won't see it in my lifetime, but restoring the Chesapeake to the vitality it had when the country was

founded would be a wonder to behold. The Bay is not just a part of Maryland Virginia and Delaware. It is part of the

United States, every bit as important as the Rockies. the Gulf of Mexico or Peugeot Sound. It is the heart of our costal

ecosystem and the source of bounty that is found up and down the eastern seaboard. Nature will accomplish wonders if

given the chance, but first we need to make that possible. Right now, you are someone who can make that happen

perhaps more than anyone else. You will have our support in this process. 
 

Response 

Please see the response to comment 0767.001.016.
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Comment ID 0767.001.018

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

Please accept the enclosed letters in support of a strong, effective Watershed Implementation Plan (WIP) being

developed by the state of Maryland. The Chesapeake Bay Foundation and other groups have been working diligently to

educate the citizens of Maryland about the importance of and opportunity presented by the WIP. The enclosed letters

demonstrate that Marylanders are concerned about water quality and want to see your agency hold a firm line by

enforcing the Total Maximum Daily Load and the WIP allocations.

 

Thank you for this opportunity to provide comments. We look forward to seeing a comprehensive, detailed and

enforceable final product. 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.019

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

Progress has been painfully slow to finally clean up the Chesapeake Bay and its tributaries. 

 

The EPA must require the state to detail how it intendes to implement the plan. 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.020

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

Progress has been painfully slow to clean up the Chesapeake Bay. 

 

Please take action to require the continued cleanup under a defined implementation plan. 

Chapter 1 – Comments and Responses Mass Campaign Comments

305712/27/2010 06:44 PM EST



 

 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.022

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

Progress has been painfully slow to finally clean up the Chesapeake Bay and its tributaries. 

 

The EPA must require the state to detail how it intends to implement their plan! 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.023

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

Progress has been too slow in cleaning up the Chesapeake Bay and its tributaries.

 

EPA must require MD to submit detailed plans to meet goals. 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.024

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

Progress has been too slow to clean up the Bay and Tributaries. EPA must require MD to submit a detailed plan to

meet the goals. 

Chapter 1 – Comments and Responses Mass Campaign Comments

305812/27/2010 06:44 PM EST



 

 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.025

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

Progress has been too slow. Cleaning up the Chesapeake and tributaries. EPA must require MD to submit detailed

plans to meet goals. 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.026

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

Progress has been too slow in cleaning up the bay and its tributaries. EPA must require MD to submit detailed plans to

meet goals. 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.027

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

Progress has been too slow, in cleaning up the Chesapeake Bay and its tributaries. EPA must require MD to submit

detailed plans to meet goals. 
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Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.028

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

Progress has been too slow in cleaning up the Chesapeake Bay and its tributaries. EPA must require Maryland to

submit detailed plan to go further. 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.029

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

Progress has been too slow in cleaning up the Chesapeake Bay and its tributaries. EPA must require MD to submit

detailed plans to meet goals. 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.030

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

Progress has been too clean up the Chesapeake Bay and its tributaries. EPA must require MD to submit detailed plans

to meet goals. 
 

Response 
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Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.031

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

Progress has been painfully slow to clean up the Chesapeake Bay and its tributaries. The EPA must require the state to

detail how it intends to implement the plan. 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.032

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

Progress has been painfully slow to clean-up The Chesapeake Bay and its Tributaries. The EPA must require the state

to detail how it intends to implement the plan. 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.033

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

There needs to be more progress in cleaning up the Chesapeake Bay. The EPA should require the state of Maryland to

give specifics on how this will be done. 
 

Response 

Please see the response to comment 0767.001.016.
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Comment ID 0767.001.034

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

Progress has been painfully slow to clean up the Chesapeake Bay and its tributaries.

 

The EPA must require the state to detail how it intends to implement the plan. 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.035

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

Progress has been painfully slow toward clean-up of the Chesapeake Bay and its tributaries. The EPA must require the

state to detail how it intends to implement the plan. 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.036

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

Progress has been too slow in cleaning up the Chesapeake Bay and its tributaries. EPA must make the state spell out

in detail just how goals will be met. 
 

Response 

Please see the response to comment 0767.001.016.
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Comment ID 0767.001.038

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

The EPA has a responsibility to require details of states' plans to improve and protect the watershed. 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.039

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

We are big supporters of clean water, in the Chesapeake Bay and in our community.

 

Although Maryland received a passing grade on Its plan from the EPA, citizens need assurance Maryland's proposal

will become a reality The EPA must require the state to detail how it intends to implement the plan. For example, the

state must address the "funding gaps" and "new regulatory/legislative changes" necessary to meet plan goals.

 

We ask you to use your position as EPA Administrator to push Maryland to improve its draft plan ensuring all the

necessary measures will be in place to achieve clean water by 2020.

 

We appreciate all your work and are looking forward to your strong leadership in this area. Thank you for your time. 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.040

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

I am a big supporter of a clean environment, especially clean water in Maryland and my community. As you may know
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Maryland has labored to clean our waters but the results of significant quality has been dragging. Presently, with the

Watershed Implementation Plan, the EPA has the prime window to bring about greater accountability to clean up our

waterways sooner rather than later.

 

Sure Maryland has "passed" quality standards from the EPA, but we Maryland citizens need more teeth in this proposal

to improve the situation. The EPA needs to mandate details on the plan of execution and monitor them as they are

rolled out. 

 

I am asking you with the gift and privilege of the position you hold to improve the draft plan to ensure the best quality for

our waters by 2020. 

 

You know we already have the technology, we just need a comprehensive plan that will ensure excellent execution and

make all citizens of Maryland proud and even boastful of our waterways - for this generation and the ones to come. 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.041

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

I am a strong supporter of clean water, both in my community and in the Chesapeake Bay. Progress by Maryland to

clean the waters has been very slow, but now that the state has a Watershed Implementation Plan, the EPA has the

ability to ensure the establishment of progress, incentives, and penalties to finally clean-up the Bay and its tributaries.

 

The EPA must require the state to detail how it intends to implement the plan. The states must address the "funding

gaps" and "regulatory changes" necessary to meet plan goals. 

 

I am asking you to use your position as EPA Administrator to push Maryland to improve its draft plan ensuring all the

necessary measures will be in place to achieve clean water by 2020, or well before. 

 

We have the technology to address the problem - we just need a strong, enforceable plan.  We have to succeed in

restoring clean water in the Bay so we don't have to explain to our grandchildren why the fish are floating. 
 

Response 

Please see the response to comment 0767.001.016.
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Comment ID 0767.001.042

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

As a supporter of clean water in the Chesapeake Bay and in my community, I ask you to use your position as EPA

Administrator to push Maryland to improve its draft plan ensuring all the necessary measures will be in place to achieve

clean water by 2020. The EPA must require the state to detail how it intends to implement the plan. For example, the

State must address the "funding gaps" and "new regulatory/legislative changes" necessary to meet plan goals.

 

Although Maryland received a passing grade on its plan from the EPA, citizens need assurance Maryland's proposal will

become a reality.

 

We know what the problems are. We have the technology to address the problem. We just need a strong, enforceable

plan. We are at the tipping point --your actions will determine to a very large degree whether we, succeed in restoring

clean water in the Bay, or are forced to explain to our next generation why the fish are floating. 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.043

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

I am a big supporter of clean water, in the Chesapeake Bay and in my community. For years Maryland has worked to

clean our waters but progress has been painfully slow. Now, with the development of the state's first Watershed

Implementation Plan, the EPA has the opportunity of a lifetime to ensure the establishment of effective programs,

incentives and penalties to finally clean-up the Chesapeake Bay and its tributaries.

 

Although Maryland received a passing grade on its plan from the EPA, citizens need assurance Maryland's proposal will

become a reality. The EPA must require the state to detail how it intends to implement the plan. For example the state

must address the "funding gaps" and "new regulatory/legislative changes" necessary to meet plan goals.

 

I ask you to use your position as EPA Administrator to push Maryland to improve its draft plan ensuring all the

necessary measures will be in place to achieve clean water by 2020.

 

We know what the problems are. We have the technology to address the problem. We just need a strong, enforceable

plan.
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We are at the tipping point and your actions will determine to a very large degree whether we succeed in restoring clean

water in the Bay or must explain to the next generation why all the fish are floating. 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.044

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

I am a big supporter of clean water. in the Chesapeake Bay and in my community. For years Maryland has worked to

clean our waters, but progress has been painfully slow. Now, with the development of the state's first Watershed

Implementation Plan, the EPA has the opportunity of a lifetime to ensure the establishment of effective programs,

incentives and penalties to finally clean-up the Chesapeake Bay and its tributaries.

 

Although Maryland received a passing grade on its plan from the EPA, citizens need assurance Maryland's proposal will

become a reality. The EPA must require the state to detail how it intends to implement the plan. For example, the state

must address the "funding gaps" and "new regulatory/legislative changes" necessary to meet plan goals.

 

I ask you to use your position as EPA Administrator to push Maryland to improve its draft plan ensuring all the

necessary measures will be in place to achieve clean water by 2020.

 

We know what the problems are. We have the technology to address the problem. We just need a strong, enforceable

plan.

 

We are at the tipping point and your actions will determine to a very large degree whether we succeed in restoring clean

water in the Bay or must explain to the next generation why all the fish are floating. 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.045

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

I support a clean environment, both in the Chesapeake Bay and in my community. For years, Maryland has worked
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hard to clean our waters, but progress has slowed. Now, with the development of the state's first Watershed

Implementation Plan, the EPA has the opportunity to ensure the establishment of effective programs, incentives, and

penalties to finally clean-up the Chesapeake Bay and its tributaries. 

 

Although Maryland received a passing grade on its plan from the EPA, citizens need assurance Maryland's proposal will

become a reality. The EPA must require the state to detail how it intends to implement the plan. For example, the state

must address the "funding gaps" and "new regulatory/legislative changes" necessary to meet plan goals. 

 

I ask you to use your position as EPA Administrator to push Maryland to improve its draft plan ensuring all the

necessary measures will be in place to achieve clean water. 

 

We know what the problems are. We have the technology to address the problem. We just need to be guaranteed a

strong enforceable plan.

 

We are at the tipping point and your actions will determine, to a very large degree, whether we succeed in restoring

clean water in the Bay or must explain to my generation and those after me why all the fish are floating and oyster

populations declining. 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.046

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

I am a big supporter of clean water, in the Chesapeake Bay and in my community. For years, Maryland has worked to

clean our waters, but progress has been painfully slow. Now, with the development of the state's first Watershed

Implementation Plan, the EPA has the opportunity of a lifetime to ensure the establishment of effective programs,

incentives and penalties to finally clean up the Chesapeake Bay and its tributaries.

 

Although Maryland received a passing grade on its plan from the EPA, citizens need assurance that Maryland's

proposal will become a reality. The EPA must require the state to detail how it intends to implement the plan. For

example, the state must address the "funding gaps" and "new regulatory/legislative changes" necessary to meet plan

goals.

 

I ask you to use your position as EPA Administrator to push Maryland to improve its draft plan ensuring all the

necessary measures will be in place to achieve clean water by 2020. We know what the problems are. We have the

technology to address the problem. We just need a strong, enforceable plan.

 

We are at the tipping point, and your actions will determine to a very large degree whether we succeed in restoring
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clean water in the Bay for this and the next generation. 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.047

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

I am a big supporter of clean water, in the Chesapeake Bay and in my community. For years, Maryland has worked to

clean our waters, but progress has been painfully slow. Now, with the development of the state's first Watershed

Implementation Plan, the EPA has the opportunity of a lifetime to ensure the establishment of effective programs,

incentives and penalties to finally clean up the Chesapeake Bay and its tributaries.

 

Although Maryland received a passing grade on its plan from the EPA, citizens need assurance that Maryland's

proposal will become a reality. The EPA must require the state to detail how it intends to implement the plan. For

example, the state must address the "funding gaps" and "new regulatory/legislative changes" necessary to meet plan

goals.

 

I ask you to use your position as EPA Administrator to push Maryland to improve its draft plan ensuring all the

necessary measures will be in place to achieve clean water by 2020. We know what the problems are. We have the

technology to address the problem. We just need a strong, enforceable plan.

 

We are at the tipping point, and your actions will determine to a very large degree whether we succeed in restoring

clean water in the Bay for this and the next generation. 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.048

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

I am a resident in Montgomery County, MD affected by the water condition in our area. 

 

Please support by funding the WIP - we trust you will help represent our voice. 
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Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.049

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

I am very concerned about the Chesapeake Bay and its tributaries. The Bay is heavily polluted and unless something is

done soon, the Bay will die. 

 

The State's first Watershed Implementation Plan has been developed. The EPA must put pressure on Maryland to say

how it intends to work this plan. This is a golden opportunity to use your position in the EPA to see that this state will

implement the necessary measures to save the Chesapeake and its tributaries. 

 

Clean water is good for the fish, the crabs and us! 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.050

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

Clean water is important to me, especially in the Chesapeake Bay and in my community. Progress to clean our waters

has been halting until now, with the development of the state's first Watershed Implementation Plan. The EPA has a

huge opportunity to ensure the establishment of effective programs, incentives and penalties that will finally clean-up

the Chesapeake Bay and its tributaries. 

 

Citizens of MD need assurance that this W.I.P. will come to fruition. The EPA must require the state to detail how it

intends to implement the plan. For example, the state must address the "funding gaps" and "new regulatory/legislative

changes" necessary to meet plan goals. 

 

I ask you to use your position as EPA Administrator to push Maryland to improve its draft plan ensuring all the

necessary measures will be in place to achieve clean water by 2020.  We know what the problems are. We have the

technology to address the problem. We just need a strong, enforceable plan. 

Chapter 1 – Comments and Responses Mass Campaign Comments

306912/27/2010 06:44 PM EST



 

 

We are at the tipping point and your actions will determine to a very large degree whether we succeed in restoring clean

water in the Bay or whether the polluted Bay kills all the fish. 
 

Response 

Please see the response to comment 0767.001.016.

 

Comment ID 0767.001.051

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

I support clear water in the Chesapeake Bay and in my community. Maryland has worked hard to clean our waters but

progress is very slow. Now with the development of the state's first Watershed Implementation Plan, the EPA has the

opportunity of a lifetime to ensure the establishment of effective programs, incentive and penalties to finally clean up the

Chesapeake Bay and its tributaries.

 

Although Maryland received a passing grade on its plan from the EPA, citizens need assurance Maryland's proposal will

become a reality. The EPA must require the state to detail how it intends to implement the plan. For example, the state

must address the "'finding gaps'" and "'new regulatory/legislative changes" necessary to meet plan goals.

 

I ask you to use your position as EPA Administrator to push Maryland to improve its draft plan ensuring necessary

measures will be in place by 2020 to achieve clean water.

 

We know what the problems are and how to address them with the proper technology. We need strong plan to make it

happen.

 

Your actions will determine whether we succeed in restoring clean water in the Bay. I want the Bay to be clean and

there for generations to come. 
 

Response 

Please see the response to comment 0767.001.016.
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A1‐1 
 

Attachment 1. Figures, Graphs, and Tables for Response to Comments for the Chesapeake Bay TMDL for 
Nitrogen, Phosphorus and Sediment. 
 
I.  Figures, Graphs and Tables for Comment ID 0230.1.001.034 
 

 
Figure 1: Potomac Tidal Fresh Chl a Monitoring Data. 



A1‐2 
 

 

Figure 2: Surface Chlorophyll a. 

II.  Figures, Graphs and Tables for Comment ID 0288.1.001.016 
 

Equation 1: Mathematical equations in the section Chesapeake Bay Water Quality Model Calibration: 
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A1‐3 
 

Chlorophyll Summary Statistics for James River (Chesapeake Bay Water Quality Model 
Calibration) 

Version of the 
Chesapeake Bay Water 

Quality Model 

Mean 
Difference, 

ug/L 
Absolute Mean 
Difference, ug/L 

Relative 
Difference, % 

1987 Original Model 0.24 8.64 74.1 

1997 Virginia Tributaries -4.84 9.17 78.6 

2002 Model -2.47 7.74 66.4 

2010 Model -0.72 7.13 60.8 

Table 1: Chlorophyll Summary Statistics for James River (Chesapeake Bay Water Quality Model Calibration. 

 

Figure 3: JMSMH Summer 1997‐1999.

JMSMH Summer 1997-1999
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A1‐4 
 

Equation 2: Mathematical equations from the Lack of Criteria for Acceptance of Model Predictions Poor 
Chlorophyll a Calibration section: 

 
∑

 

 

 
∑| |

 

 

 
∑| |

∑  

 

Chlorophyll Summary Statistics for James River (Lack of Criteria for Acceptance of 
Model Predictions Poor Chlorophyll a Calibration) 

Version of the 
Chesapeake Bay Water 

Quality Model 

Mean 
Difference, 

ug/L 
Absolute Mean 
Difference, ug/L 

Relative 
Difference, % 

1987 Original Model 0.24 8.64 74.1 

1997 Virginia Tributaries -4.84 9.17 78.6 

2002 Model -2.47 7.74 66.4 

2010 Model -0.72 7.13 60.8 

Table 2: Chlorophyll Summary Statistics for James River (Lack of Criteria for Acceptance of Model 
Predictions Poor Chlorophyll a Calibration). 

 




